Bwmecte ¢ TEM, HCCMOTPA Ha AOCTUIKCHUA, €CThb W HCPCIICHHLIC HpO6J’IeMI:-I.
CymeCTByeT HeO6XOI[I/IMOCTB COBCPIICHCTBOBAHUSA COLUAJIBHOI'O, TPYAOBOI'O 3aKOHO-
AaTCJIbCTBA B LCIIAX MOBBIIICHUA MCIIOJIHCHUS Ha IMPAKTHUKC CO3I[8.HHOI71 HpaBOBOﬁ 0a-
3BbI. HpeHCTaBHHeTCH Ba’XHbBIM YCTPAHUTDb HpO6€J’IBI B 3daKOHaAX, a TAKXKC COIJIaCoOBATb
3aKOHOJATCJIbCTBO, UMIINICMCHTUPYIOIINUC TUPCKTHUBELI U IIPAKTUKY.

CRucoK ucnonb306anHbIX UCHOYHUKOS.

1. 3akon Pecnyonuku bemapycs ot 04.01.2010Ne105-3 @ pexn. ot 20.07.2016)
NPABOBOM TIOJIOKEHHH MHOCTPAaHHBIX TPaXIaH U Juil 0e3 rpaxmaHcTBa B Pecryonuke bena-
pych // Koncynbrantllmtoc: benapycwy [Dnekrponnsiii pecype] / OO0 «tOpCiicrrp», Harr,
1eHTp npaoBoit uHopmM. Pecrt. benapycb. —Munck, 2016./]ata noctyna: 26.09.2016

2. IloctanoBnenrne MuHHCTEPCTBA TpyJa W COIUAIBLHON 3amuTE Pecmyonuky bena-
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KJIFOYCHUH O BO3MOXKHOCTH MPHBJICUCHUSI MHOCTPAHHBIX TPAXIAH 1M JIMII OC? TDaX</|4HCTBA
U OCYIICCTBICHHS TPYJAOBOW IESITEIbHOCTH WHOCTPAHHBIM TpasiIaHUHONM 11TH JIMIIOM 0e3
rpaxaancTBa B Pecriyonuke benapycw"// KoncynbrantIlntoc: beiapyce [DneTpoHHBIN pe-
cype] / OO0 «tOpCnektp», Hai. nentp npaBoBoit uapopm. Pecr. benapycr. - Munck, 2016.
Hara nocryna: 26.09.2016

3. Bakon Pecmyonmku bemapycs ot 30.12.201010225-3 pex. or 05.01.2016) @
BHelHed TpynoBoit murpanun» // Koncynsrantllntoc: beiapycs |OnexktponHsiiit pecype] /
000 «OpCuektp», Ham. nientp npaBoBoit undopri. Pecn. beiiapycs. — Munck, 2016./lata
nocrymna: 26.09.2016

YK 67.404
OCOBEHHOCT™ U MECTO JINYHBIX ITPAB
B CUCTEME 1 PAXKAAHCKOI'O IIPABA

C.C. Babuwesuu,

doyenm kagedpuvl ragedpvl adsoxamypvl Yupeocoenus obpazosanus Dedepayuu
npoghcorozos benapycii «MedxcOoyHapoOusili yHugepcumem <Mumco», KaHouoam opu-
Oouyeckux Hayk, Joiyeum

AKCHOMATHYHB! M SIBIISIETCSI YTBEP/KIEHUE O TOM, YTO CUCTEMA y4eOHOro Kypca
Ipa’JAaHCKO! 0 Mpatd J0JDKHA COOTBETCTBOBATh CUCTEME HayKH I'PakJIaHCKOrO IpaBa.
Ecnu 10710 MBI HE UCXOAUM U3 TOTO, YTO ydeOHash JUCIUIUIMHA TOJDKHA 3aHUMAThCS
KOMMEH4DHEM, O3ByUYMBAHUEM COJIEP’)KaHUSI HOPMATHBHOI'O NPaBOBOIO akTa, T.e. Jie-
JaTh aKUEH! Ha IpaBe B OOBEKTUBHOM CMBICIIE, a JOJKHA OBITh OOpalleHa K MpaBy B
CyOBEKTHBHOM CMBICIIE, TO BIIOJIHE 3aKOHOMEPHBIM M CBOEBPEMEHHBIM CTAHOBHTCS
BOIPOC 00 ONPEEIEHNN MECTA JIMYHBIX [IPAB B CUCTEME CYOBEKTUBHBIX TPasKJaHCKUX
paB, UX CyOBEKT-00BEKTHBIX U COJEPKATEIbHBIX 0COOEHHOCTAX. Takas mocTaHOBKa
BOIpPOCca OOBSCHIETCA CIEYIOIINUMHU OOCTOSATENbCTBAMH.

Ha BbICIIEM — KOHCTUTYLIMOHHOM — YPOBHE NPUPOJHBIE U COLUAIIBHBIE YCIOBUS
CYIIECTBOBAHMS YEJIOBEKA OXBATHIBAIOTCS KATErOpHel OCHOBHBIX MPAB U CBOOOJ YeoBe-
Ka U rpakJaHuHa, SBJSIOIUXCS OCHOBONOJIATAIOIIMMHU JJIsl CTaTyca JIMYHOCTH U MPeao-
NPEeISIONIMMHI COJIEpKaHNe WHBIX TpaB U cB000. [I0CKONbKY KU3HB, 3A0pOBbE, I0C-
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TOWHCTBO JINYHOCTH, YECTh U JOOPOE UM, ICTIOBast PEITyTaIUs U T.II. BXOJAT B cepy da-
CTHBIX MHTEPECOB UEJIOBEKA, IMOCTOIBKY Ha OTPACIIEBOM TPaKIaHCKO-TIPABOBOM YPOBHE
9TH K€ YCIOBHS ObUTM OOBETUHEHBI OOIIMM MOHATHEM «HEMaTepUallbHbIC OJara», mpu-
MEpHBII MepeueHb KOTOpbIX 3akperuieH B (ct. 151 'paxknanckoro kogekca PecryOmukn
benapych (manee —I'K) [1], coorBeTcTBeHHO). B 3TO0# CBsI3M Ha3BaHHBIE Oj1ara TPaHId-
OHHO OCBEIIAIOTCSl B paMKax JBYX AMCIHMIUIMH — KOHCTUTYLIMOHHOTO U TPaXTAHCKOTO
npaBa. Bo BTopom cityuae cBOWCTBa HeMaTepHAIBHBIX OJIar KaKk 00bEKTOB CYOBEKTUBHBIX
TPaKAAHCKHUX TPaB 00YCIOBUIIM MPUPOIY U COJIEPKaHNE CaMOCTOATEIILHON pa3HOBUIHO-
CTH TIOCJIEZIHUX — JIMYHBIX TIPaB, KOTOPhIC, K COXAJICHUIO, HE CMOTPSI HA MMEFOIIMECs Ha-
yUHBIE pa3pabOTKH 0COOBIM BHIMAHUEM B YU€OHBIX IIPOTPAMMAaX IO TPAXK/IakCcOMY TIpa-
BY M, COOTBETCTBEHHO, B YUEOHBIX M3JIAaHUSX HE TOJIB3YIOTCS. B COOTBETCTBUM C /CTOSIB-
MIMMCSI TIOAXOZIOM aBTOPHI TAKMX M3JaHWH MPUBOIAT XapaKTEPUCTUKY HeMaTepHal>HBIX
Onar xak crenmuuyecknx 0ObEKTOB TPAXKITAHCKUX TIPAB, & Pa3[ic/iul WK IIaBbI, 110CBS-
IICHHBIC JIMYHBIM TPaBaM, SIBJISIFOTCS PEIKUM UCKITFOYCHUEM.

VYka3zaHHbIE OOBEKTHI MPU3BAHBI 00ECHEUUTH COIHAILIT0C GOOCOOTCHHE CYOb-
€KTOB T'PKIAHCKOTO IMPaBa, T.€. BRICTYMAIOT KPUTEPUSIMHU UX TPakJar cKO-TIPaBOBOM
UACHTH(PUKAIUU. DTU KPUTEPUH BCET/Ia CTPOTO KOTKPETH bl, HATIPLI VP, UMS YEITOBEKa
Bcerga 0003HAYaeT KOHKPETHYIO JIMYHOCTh JaK€ B TOM Cily4ae, KOrja MMEHa JIHIL
COBIIAAIOT.

OtnenbHble HeMaTepHaibHble Onara (ar71GpPCTBO, YCCTh, JOCTOMHCTBO, JEIOBAs
pernyTanus) SBISIOTCS OOBEKTUBHBIM (DAaKTOM - pes /i TaTOM TPOSIBJICHUS JIMYHBIX Ka-
YeCTB YeJIOBEKAa M B CHIIY 3TOTO OHHM HEPA3pPBIBHO CBA3A/ibl C KOHKPETHBIM CyOBEKTOM H
HE MOTYT MEPEeXOAUTh 10 KaKOMY Ob! TO HU OBUIO GCiOBaHMIO K ApyruM smmam. Crieno-
BaTEJIbHO, HEMOCPEICTBEHHO BO3/ICHCI20BAaTh HA HEMAaTEepUAIIbHBIC OJlara MOXKET TOJIBKO
uX 00JafaTensp, T.e. 3aKOHHBI HHTENEC NOCTETHEr0 KaK yIIPaBOMOYEHHOTO JIMIIA MOYKET
OBITH YIOBJIETBOPEH TOJIBKO B Pe3yiIbLldTe €r0 COOCTBEHHBIX aKTHBHBIX AericTBUi. Heorr-
PEIEIIEHHBIN KPYT OCTAIBHBIX JIAI JIOJ€H BO3JIEPIKUBATHCS OT COBEPIICHUS JCHCTBUH,
NPETSTCTBYIOIINX NEATU3AINHI BO MO HOCTEH YIIPaBOMOUYSHHOTO JIUIIA, KOTOPOE, B CBOIO
o4epelib, MOXKET TPeO0OBaTh TAaKOTO Bo3aep)kaHust. COOTBETCTBEHHO JIMYHBIC TIpaBa HE0O-
XOJMMO OTHOCHTB K YHC TV a0COTFOTHBIX TPAXKIaHCKHUX TIPAB.

Cooepoicaiiue MudnbIX NPag COCTABISIOT IOPUIUYECKA 00€CTIeUeHHBIE BO3MOXK-
HOCTH YIIDaBOMOYEHHOTO JIMIA OCYIIECTBISATh a0CONIOTHOE (hopMupoBaHue u (Min)
UCIIONTL30BAHHAC THYHO!'O OJ1ara, HAIIpaBJICHHOTO Ha ero (JIuia) couuaibHoe 000c00-
Jeriie, B TOM YHC/IC MMOCPEACTBOM T'PaXKTaHCKO-TIPABOBOW HICHTH(PHUKAINH, a TaKXKe
TPeOUBATE OT JFOOBIX TPETHUX JIUI] BO3JIEPKAHUS OT JIEHCTBUMN, BRIXOSIINX 3a TIpeJIe-
JIBI TIPUL 2 TJICKANINX UM CYOBEKTHBHBIX TpaB. MCXOs U3 M3JI0KEHHOTO, a TAKXKE W3
aHaM3a HOPM, TIOCBSIICHHBIX HEMAaTepUAIBHBIM OJiaraM, MOKHO Ha3BaTh Psij| MpHU-
3HAKOB JIMYHBIX MPaB, BBIJCISIONUX UX CPEIIU MHBIX a0COTIOTHBIX I'PaXIaHCKUX MPaB.

1. OObekTaMu JIMYHBIX TPaB BBICTYIAIOT MPHHAICKAIINE B CUJIY 3aKOHA He-
OTYY)KJaeMbIC ¥ HEOTCIMMbBIC OT JIMI[Aa HeMaTepualibHble (JIMYHbIC) OJiara, MMEHOIIUe
nH(GOPMAMOHHYIO TIpUpoay. Ha3BaHHBIE XapaKTepUCTUKH JIMYHBIX OJiar mpeorpese-
JSIFOT TaKME WX Ka4eCTBA KaK YHUKAILHOCIb U HeNO8MOpUMOCMb, T.€. TNYHbIE OJ1ara B
pe3yibrate ux (GopMUpOBaHUS U (WJIM) HUCIOJIB30BAHUS CTAHOBATCS UHOUBUOYATLHO
onpedenennvimu. Crienuduka coryaibHOr0 Ha3HAUYCHUSI JIMYHBIX Oyiar 00yCJIOBIUBAET
OTIpe/IeJICHHBIC OTPAaHUYCHUS TP BBIOOPE MocieqHux. Hampumep, B COOTBETCTBHUH C
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3akoHOaTeNbeTBOM Pecnyonuku benapycs [2, moan. 1.8.10]B kauecTBe crienuanbHO-
ro HAaNMEHOBAaHMS KaK 4acTH (PUPMEHHOTO HAMMEHOBAHWSI OpPTaHU3allUd HE MOXKET
OBITh 3apETUCTPUPOBAHO HAUMEHOBAHMS IOPUIUYECKUX JIHI], UCKIIOUeHHBIX u3 EI'P,
HAaUMEHOBaHUS IOPUAMYECKUX JUI, B OTHOIIEHUH KOTOphiX B EI'P BHecena 3amuch o
MPEKPAIIEHUN JESTEIBHOCTH, 32 UCKIIIOUEHUEM CITydaeB OOpalieHus MpaBopeeMHU-
Ka, MPEKPATUBIIETO ACSITSIFHOCTh IOPUANYECKOrO JINIA, 32 COTJIACOBAHUEM COOTBET-
CTBYIOIIETO HAMMEHOBAHHUSI.

2. HeoTuyx/1aeMOCTh JTUYHBIX OJlar HE CBUJETENILCTBYET O HEBO3MOXKHOCTH I1e-
pexojia caMHx JIMYHBIX TpaB. O6nanaTenb JUYHOTO IpaBa MOXET paspeuiums Ipyro-
MY JHIY UCHOJIb308anb CBOU COOCTBEHHBIE KPUTEPHUM TIPa’KJAHCKO-TIPAaBURON HJICH-
TU(UKAINY, T.€. IEPEAaTh IPABO HA WCIOJIb30BaHNE JTUYHOTO OJ1ara, HO HE CaM0 JTN4-
Hoe Oxaro. [Ipu ATOM, eciu OTYYXACHHE BEIllH, BIEKYIIEe MePeXo]] &CTIHOTO Mpaia Ha
Hee, TI0 00IeMy IPaBUITY CBSI3aHO C ee (PaKTHUUYECKOU Mepenaticii, TO liepeaads mpaB
Ha MCIOJh30BaHUE JIMYHOTO OJiara HE JIMIIAET JIUIO BO3MOY HOCTHU eTO Nd/iLHCHIIETro
UCTIOJIb30BAHHUS.

Hanuure BO3MOKHOCTH OJIHOBPEMEHHOT'O MCTOIb30BaHUS JIMYHLIX Oar caMuM
ux obnagarenaem u onpeaeacHHbM(u) uM apyrum(i) munom(aMu) 1axKe 00bACHICTCS
UH(OPMALIMOHHON MpUpo10i ATHX Onar. JIMIo MoXe!, HalTpUMep, MPEeI0CTaBUTh pa-
BO HCIIOJIb30BaHUSI COOCTBEHHOIO MMEHHU B KaueCTBE COCTABHOM 4acTH (PUPMEHHOTO
HAaMMEHOBAHUS XO3HCTBEHHOTO TOBapUIIecTB: (. 3 cT. 60, 1. 4 ct. 81T'K Pecny6mm-
k1 benapych), 0HAKO 3TO HE O3HAYAET, YTO 12K0C JIk 10 JODKHO M3MEHHTh TaKXkKe U
CBOE UM, OHO TPOJIOJDKAET UM IOJIh30BaThCA. B TO »C BpeMs OT4yKJIeHUE OpraHu3a-
I[Uel CBOETO HAMMEHOBAHUS CIIOCO0!!0 BBECTH TPETHUX JIUIL B 3a0JTyK/IEHUE, B CBS3U C
YeM 3aKOHOJATENbCTBO OTMEIBHBIX CTpaH 3allpellaeT CACNKH ¢ TaKUM 0003HauYeHUEM
opranuzanuu. Tak, Oemopycckrii 2aKOHO/Aalellb pa3peliaer o0jajaTeno MmpaBa Ha
¢dupMeHHOEe HaMMEHOBaHUE TICpeaBal s IPYrUM JIMIaM TPaBO Ha MCIIOJIb30BaHUE CBO-
ero HaumeHnoBauus (ct. 10161 ¥ Pecryonuku benapych) npu ycaoBHHM HAJIUYHS B J10-
TOBOpE YKa3aHUS 1: MEPBI, HCKITKO4atOIINE BBEACHHUE TOTPEOUTEINS B 30Ty ICHHUE.

3. JInunbie npara ABISIOTCS Oeccpounbimu. B ciydasx u mopsiike, mpeaycMoT-
PEHHBIX HOpPMaM¥ TIpaBd, JUYHBIE MpaBa, MPUHANICKABIINE yMEPIIEMY, MOTYT OCY-
MIECTBIIATHCS 1 3alllil111aThCs APYTUMU JIUIIAMU, B TOM YHUCJIC HACIEIHUKAMU MPAaBOO0-
namatens (cr. 151TK Pecniyonuku benapycs). OgHako U3 3TOro MOJIOKEHHUS, TAKKe
OTp2KAIOIIE I 0 OCOBCHHOCTH OOBEKTa JIMYHBIX TpaB, BOBCE HE CIEAYeT, YTO TaKue
npae: MencKUBAIOT CcBOero Hocutens. JIuunele Onara, Oyayud OOIIENPU3HAHHBIMU
LEHHOC#IMH, PEaJU3YIOTCS B CJIOXKHOM COLIMANBbHOM cpene, CTaOMIBbHOCTh KOTOPOM
3aBUCHUT B 10M YHCJI€ OT COXPAHEHUSI U OXPaHbl CUCTEMbI TaKux IieHHocTel. MHpop-
MAaIMOHHASI TIPUPOJIA JTUYHBIX OJ1ar, T.€. MPOCTPAHCTBEHHAS HEOTPAHUYCHHOCTh, U CBSI-
3aHHAs C 3TUM WX WU3BECTHOCTH HEOTPAHMYECHHOMY KPYTY JIUI[ TAKXKE YCUIMBACT UX
00111€eCTBEHHYIO 3HAUUMOCTb.

4. Eciii BenIHBIE MpaBa KaK Pa3HOBUAHOCTh aOCONIOTHBIX TPAKIAHCKUX IPaB
SIBIIIIOTCS TJIACHBIMH, T.€. U3BECTHBIMHU BCEM TPETHUM JIMLIAM, TO JIMUHBIE MpaBa MpHu-
3BaHbl B TOM YHUCIIE 0becneyums coCmosanue KOHGUOeHYyuaibHoCmy B OTHOIIEHUH OT-
JENbHBIX JIMYHBIX OJiar, HampuMep, CBEJICHUH, OXpaHSEMBIX B paMKax CIyXeOHOH,
KOMMeEpUEeCKO, MpodecCUOHaTbHOM, TallHbI, TAWHBI YACTHOM JKU3HU U T.II.
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5. Jlnunsie mpaBa B cOOTBETCTBUU MpsiMbIM ykazanueM cT. 1033I'K PecrryOmm-
ku benapyce He 6xo0am 6 cocmas nacnedcmaa.

B koHTekcTe paccMaTpuBaeMoro BOMPOca HEOOXOAMMO TaKKE€ OTMETUTh, YTO
XapaKTEepPHOH YepTOi MpPaBOBOTO PEryJIMPOBAHHS OOIIECTBEHHBIX OTHOIICHUHU MO TIO0-
Boay (GopmupoBaHus U (MJIM) HMCIOJIB30BAHUS JIUYHBIX OJIar SBJISIETCS OTCYTCTBHUE
cnenManbHOro pasaena ['K, mocBsAIIEHHOTO JTUYHBIM TpaBaM, B TO BpeMs Kak, HaIlpH-
Mep, OTHOIICHHS TI0 TIOBOAY BEIEH U Pe3y/IbTaTOB MHTEIICKTYaIbHOU NEATEIbHOCTH
CTaJI TIPEIMETOM PETyJIHUPOBAHHMSI CIICIUANBHBIX MOI0TPACIICH TPaXkIaHCKOTO MpaBa —
«Bemasie npasa» (Pasaen Il I'K) u «ckirounrensubie mpaBa» (Pasmen V I'K). Yka-
3aHHOE 00CTOATEIHCTBO HE OTMEHSET HEOOXOIUMOCTH MMOCTAHOBKU BOIIPOC: O Xapak-
TEPUCTUKE JTMYHBIX MPAB KaK CAMOCTOSTEbHOW Pa3HOBUAHOCTH CYObEKTUBHBIX TPaX-
TAHCKHUX TIPaB.

Cnucok ucno1b306aHHbIX UCHOYHUKOG:
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Texuonorust 3000 Prexkrponnstii pecype] / OO0 «tOpCrektp». —Munck, 2016.

2. O cornacoBaHMM HaWMMEHOBaHUH topuauuecky « Jui: ITocraHoBnenne MuHHCTEp-
ctBa roctunuu Pecnyonuku bemapyces ot 5 mapra 2009r. Ao 20 // [Loncynsrant [lmroc: bena-
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VJIK 347.771.78
MIPABOBAS OXPAHA 1130BPAKEHMS TPAXKIAHUHA

H.B. Banwwko-Opca,
doyenm kagedpuvl 2ocyodapcnizennozo ynpaeienus, benopycckuili eocyoapcmeerntulii
VHUBepcumem, KAHOUOAM IOPUCIIHECK X HAYK

Opuentanus PecnyOnukn bemapyck Ha mocTpoeHHE YHHUTApHOTO JEMOKpAaTH-
YEeCKOr0 COLMAJLIIOTO TipABOBOIO rocyJapcTBa MpeoiaraeT NpOHMKHOBEHUE TIpaBa
BO Bce c(peprl obmec reHHul xu3Hu. Hanbosee moiHo 310 mposiBIIeTCs B TEX Cayda-
X, KOT /14 COOTRETCTBYIOIIUE OTHOLICHHS 3aTParvBalOT MPAKTHUYECKU KaXJIOTO MHIIHU-
BUso. TakuM 00pa301i, BOMPOCHI, CBSI3aHHBIE C MPABOBOM OXpaHOi M300pakeHUsl rpa-
XKJIaiTHa, 7BJISIFOTCSI BEChMa BaXHBIMU KaK IS OOIECTBa B LIE€JIOM, TaK M JJIS €ro OT-
JIENbHbL X CYOBEKTOB.

[To oAmemy npaBuny B Pecnybinke bemapych He nomyckaeTcsi HCIIOIb30BaHHE
n300paXkeHus TpaXkJIaHuHa 03 ero corjacusi.

Tak, B coorBercTBuu ¢ 1. 9 cT. 10 3akona Pecnyonuku benapych ot 10 mas
2007 r. «O pekinaMe» He JOIMYCKAETCS HMCIOIb30BaHUE B pEKJIaMe. MMEH, IICEBJIOHU-
MOB, 00pa30B WM BbICKa3bIBaHUM rpaxkaaH PecnyOnuku benapych 6e3 ux corjacus
WM COTJIACHs UX 3aKOHHBIX MPEACTaBUTENEH, €CIM NHOE HE TPEAYCMOTPEHO TaHHBIM
3akonom wiu [Ipesunentom Pecriyoaunku Bemapycs [3].

Cornacuo cr. 40 3akona Pecniybnuku benapycek ot 17 utons 2008r. «O cpen-
CTBaxX MacCcOBOW MH(OPMaLMU» pacHpOoCTpaHEHHE B CPEICTBAX MAacCOBOW MH(OpMa-
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