KOTOpPOE TIEPBOE BHIPA0OTAET NAaHHYIO MOJIENb, M HA MPAKTUKE JOKaXeT ee AP (HEeKTUB-
HOCTb, CTAaHET HOBBIM MHUPOBBIM JiuAepoM. Co3ianue ke NeHCTBUTEIHLHO pa0OTaAIOIINX
MEXaHU3MOB MO COOJIIOACHUIO TMpaB YEJIOBEKAa Ha MEXIAYHApOJAHOM YPOBHE CTAHET
JBWKYILIEH CUJION, BEIYyLIEH YEJIOBEUYECTBO BIEPE] OT BOWH, MEXKIYHAPOIAHBIX KOH-
(GIUKTOB, B MUP BCEOOIEro MPOIBETaHMs U 0€30TaCHOCTH.
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VJIK 340
O TUMTOJIOTU3ALIMM MPUHLIMIIOB ITPABA

E.A. Komenkoe,

acnupanm kageopsvl meopuu u ucmopuu 2ocyoapcmea u npaea benopycckoeo eocy-
0apcmeenHo20 YHugepcumema, Cmapuull npenooasamenv Kageopwvl meopuu u ucmo-
puu eocyoapcmea u npasa Ilonoykoeo eocyoapcmeenno2o yHugepcumema

HpI/IHHI/IHBI ImpaBa SABJIAKOTCA OCHOBOH CyIICCTBOBAHUA U PA3BUTHA HpaBOBOﬁ

CUCTCMbI, OHU OIIPCACIIAIOT 06H_Iy1-0 HaIlPpaBJICHHOCTL, BBICOKOC Ka4CCTBO U 3(1)@)61('
THUBHOCTb IIPpaBOTBOPYCCTBA, IIPABOBOI'O PCTYIHUPOBAHUA, TOJIKOBAHUA IIpaBa U T.[.
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Kak ykaszsiBaer O.U. L{p10yneBckasi, pUHIMIIBI IPaBa — HE PE3yIbTaT CyOBEKTUBHOTO
YCMOTPEHUS 3aKOHO/IATEeNeH MM YYEHBIX, @ OPTaHUYECKH MPUCYIIIE MPaBYy KayeCcTBa.
Hayka nums BI3BOJsIeT, 00OCHOBBIBAET, M3y4aeT M cucremaruszupyet ux [1, c. 97].
EnnnooOpa3zHoe nmoHMMaHue Kiaccu(puKamyuu, THIIONIOTH3AINHA U TEPMUHOIOTHYECKO-
ro anmnapara KaTeropuu «IIpUHIUIBI paBa» HE0OXO0IMMO AJI YETKOTO YCBOCHHUSI MPHU-
POJIbI MpaBa, €ro pa3BUTUU U PYHKIIMOHAIBHOUN posid. CripaBeUIUBBIM SIBIISIETCS BO3-
3penue XK.-Jlyu bepxenst o ToM, 4TO IOpUIUYECKUE MPABUIIA MOTYT OBITH COPMYIIH-
pPOBaHbI U MOT'YT Pa3BUBATHCA TOJIBKO C OTJIAJIKOW Ha OOIMe MPUHIIMIIBI MpaBa U Npu
UX y4acTHH, MpaBuUiia JOJHKHBI COTJIACOBBIBATHCSA C OOMIMMH MPUHIUIIAMHU, XOTSI UHO-
rla MOT'YT OT HHX OTCTymath [2, ¢. 178]. B manHoM ciydae, peub uaer 00 OJHOM U3
BUJIOB TIPHUHIIMIIOB MPaBa, HO ATO HE yMAJSIET 3HAYUMOCTH WHBIX BUOB MPUHIIUIIOB,
KOUMU SIBIISIFOTCS. TPUHITUIIBI MEKIYHAPOIHOTO TpaBa, KOHCTUTYIIMOHHBIE TPUHIIN-
IbI, OTPACIICBBIC, U T.II.

OCHOBOI TTOHMMAaHHSI CYIIIHOCTH KATETOPUU IIPUHITUIIBI TIPaBa» SIBISETCS HX
muddepeHmanys ¢ TPUMEHEHHEM METOJa HAyYHOTO MO3HAaHUS — TUIOJOTH3AINH,
T.K. 000 (PeHOMEH, ISl NETAIbHOTO MCCIEAOBAHUS M YSACHEHUS CIIEAyeT paccMmar-
puBath B cucteme. Heo0XxoaumMo mpoaHanu3upoBaTh U YETKO Pa3rpaHUYUTh TEPMUHBI
«TUTIOJIOTU3AIUS» U «TUIIOJOTHUS» KaK HEOThEMJIEMbIE 3JIEMEHTBI CUCTEMbI METO10JI0-
MU HAYYHOTO MMO3HaHus. Tak, Mo TUIIOJIOrH3aluell MOHUMAETCs METO ] Hay4HOTO T10-
3HaHMsI, HAMpPaBJIEHHBIN Ha «pa3OueHne» HEKOTOPOM M3ydyaeMOill COBOKYIHOCTU 00b-
€KTOB Ha 00Jiajarolue ONpeeIeHHBIMA CBOMCTBAMHU YIOPSIOYEHHbIE U CHCTEMAaTH-
3UPOBAHHbIC TPYIIIBI C MOMOIIBIO UICATU3UPOBAHHON Moaeu win tuna [3]. B Hamem
ciydae OOBEKTOM HCCIEAOBAHUS SIBIAIOTCA MPHHLHUIBI MIPaBa BO BCEM HX BHIOBOM
MHOTro00pazuu. Tumonoru3anuio NPUHIUIIOB MPaBa HEOOXOAMMO MTPOBOAMTH 1O ABYM
OCHOBAHMSIM: TEOPETUYECKOE U IMITMPHUECKOE, T.K. AETaJIbHO 0003HAYHUTH CYITHOCTH
¢deHoMeHa, MOYKHO JINIIb TPU KOHLETITYaJbHOM M MpaKkTHUYeckoM aHanu3ze. [Ipumenu-
TEJBHO K MPUHIMIIAM IIpaBa TEOPETUYECKOE OCHOBAHME MPEACTaBIsAET OO0 MX KOH-
[EeNTyaJIbHOE pa3jfyne, U CBSI3aH C COBEPIIEHCTBOBAHWEM U Pa3BUTHEM MOHATUHHO-
KaTeropuaiabHOrO anrapara u UMeeT LeJIbI0 BCECTOPOHHEE MO3HAHUE MTPUHITUIIOB Mpa-
Ba B BBIPQKCHHBIX SMITMPHUYCCKH CYIICCTBEHHBIX CBA3SIX M 3aKOHOMEPHOCTSX [4, c.
16]. Kak ykasbiBaeT B.M. ChipbixX, Hanmn4ue (HakToB, KOTOPbIE HE MOTYT OBITh 0OBsC-
HEHBI B paMKaX CYIIECTBYIOIIUX TEOPETHUECKUX 3HAHMM, HEJb3sl pacCMaTpUBaTh Kak
HEKYI0 aHOMAJIMIO B pa3BUTUU 00Iel Teopuu npasa. Takue (HakThl BRICTYNAIOT 3aKO-
HOMEPHBIM CJIEJICTBHEM MPOTUBOPEUYMBON B3aMMOCBSI3M JAHHOW HAYKH C M3ydaeMOM
€10 0OBEKTUBHOW PEAIbHOCTHIO, a TaKK€ OCOOCHHOCTSAMHU JBUKCHHS, PA3BUTHEM Ha-
y4HBIX 3HaHU# [5, c. 435]. CneacTBHEM TEOPETUYECKOW TUIOIOTU3AlUU MOTYT CIy-
KUTh TPUHIMIEI TyOJIMYHOTO U YacTHOTo mpasa [8. C. 79]. lanHoe pa3jeneHue Ha-
OPSAMYIO CBSI3aHO C aHAJIM30M CYIIECTBYIOIUX KOHUIENIINH JIeJIeHNS MpaBa Ha YaCTHOE
U nyOnmgyHoe. Bompoc aHanm3a MPUHIMIOB MpaBa CKBO3b MPU3MY TEOPETUUECKOTO
OCHOBaHMSI THITOJIOTU3AIMH CBSI3aH, TaK K€, C MEXIUCIUIUIMHAPHBIM B3aUMOICHCTBH-
€M, 4TO MpPOSABISIETCS B MEPEHOCE MPEACTABICHUN CIEeUUaTIbHOM HAYYHOW KapTHUHBI
MHUpa, a TaKXKe UACAJOB U HOPM HCCJIEIOBAaHUSA W3 OJHOM HAyYHOW IUCIUIUIMHBI B
Apyryto. Pedub uaeT o, Tak Ha3bIBACMbIX «IIapaJUrMalIbHBIX MpPUBUBKax» [6, c. 302].
[TpyMeHUTENbHO K TEME JIaHHOTO MCCIENOBaHUSl OOJBIIOE 3HAYCHUE UMEET MPUHIUI
JOTIOJTHUTENbHOCTH, chopmymnupoBaHHbii B 1927 rony Hunbcom bopom. Cormacho
TOMY MNPHUHIMIY, JUIsl TOJHOTO OMHMCAHMS SIBIEHUN HEOOXOIMMO MPHUMEHSTh JBa
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B3aMMOMCKITIOUAIONINX («<IOMOJHUTEIBHBIX») HA00Opa KIACCHYSCKUX MOHSTHUH, COBO-
KYIHOCTh KOTOPBIX JaéT MCUEPNBIBAIONIYI0 MH(DOPMAIMIO 00 ATHX SBJICHUSAX KakK O
1EeJIOCTHBIX [7, ¢. 8]. [lepeHocs naHHBIE BO33pEHUS B 00J1aCTh THUIOJIOTH3AIMH ITPHH-
IIUIIOB TPaBa, CJICyeT YUYUTHIBATH JBA B3aUMOUCKIIOYAIOIINX 3JIEMEHTA. Bo-niepBhIX —
MPOCTPAHCTBEHHO-BPEMEHHast KapTuHa. To ecTh (QyHKIMOHAIbHAST POJIb MPUHIIMIIOB
npaBa KOHKPETHOW BMOXM M KOHKPETHBIX IOCYIapCTB. BO-BTOPBIX CYIIHOCTHOE Ha-
MIOJTHEHUE TIPUHIIMITOB MpaBa 0e3 MPUBSI3KU K MEPUOIY PA3BUTHS TOTO MM WHOTO 00-
IIECTBA U TOCYIapCTBA.

Hcxoast u3 Gpuiaocopckux MpencTaBieHri 00 SMIUPUISCKOM OCHOBAHUH B TH-
TMIOJIOTU3AIIMHY, HEOOXOIUMO YIUTBIBATh pajil KPUTEPUEB JJIsl OLCHKU U aHaJu3a, T.K. OJI-
HOTHUITHOCTb 3JICMEHTOB JIOJDKHA OMNPEACSITHCA B TEPMHUHAX HAOIIOIaEMbIX TIPU3HAKOB.
WHpIMU cI0BaMH, SMITUPUYECKUAN MTOAXO0J] HAIpPaBJICH HEMOCPEACTBEHHO Ha OOBEKT W
OINUPACTCS Ha JaHHBbIC HAOJFOICHUS, OCMBICICHHE KOTOPhIX TPEOYeT aJIeKBaTHBIX TEO-
puii [4, c. 17] JlaHHbIMU TipU3HAKAMH OE3YCIIOBHO SIBJISIFOTCS: HCTOpHUECKoe (hopMupo-
BaHKE U PA3BUTHE MPUHIIMIIOB MpaBa TOTO MM HHOTO OOIECTBa U TOCYJAapCTBa B OMpe-
JICJICHHOM TEPHOJIe, UICOJOTHUECKOE BOCIIPUATHE, CPABHUTEIILHO-UCTOPUYUCEKUI TPH-
3HaK, JICH/ICOIOTO3HM3allUs, KPU3UC COBPEMEHHOIO T'YMaHUTAPHOTO 3HAHMS, TYMaHHCTH-
YecKasi HalpaBJICHHOCTh, METOJIOJIOTUUSCKHUN TUTIOPATU3M H T.J. IMIHPHYECKOE OCHO-
BaHUE TUIOJIOTU3AIMU TIPHHITUIIOB MPaBa, TO0HKHO MPOBOAUTHCS C MPUMEHEHUE METO 1A
TOJIKOBaHUSI HOPM-TIPHHITUIIOB, CUCTEMATHU3AIMU CIMHUYHBIX (PAKTOB (KauecTBEHHBIH
aHaJIN3), METOJIOB KOJMUYSCTBEHHOTO aHAIN3a CIMHUYHBIX (DAaKTOB, U T.]I.

['OBOpst O THUIOJOTU3AIMH, BAXKHBIM SIBIISICTCS OIICHKA TEPMUHA KTUTOJOTHS.
CoriacHO cloBapsM, TOJ] TUIIOJOTHECH IMOHMMAETCS PE3Yy/IbTAaT THIIOJOTU3ANNA —
dopma TpeacTaBlICHUS] 3HAHUS, TPYIIUPYIOMIAACS MO OTACIbHBIM MPU3HAKAM IPHH-
IIUIIOB TpaBa. VHBIMU CIIOBaMH, THITOJIOTHM3AIMS €CTh MPOIIECC, HAlPaBICHHBIA Ha
JOCTH)KCHUE PE3yJIbTaTa, KOMM SIBIIICTCS THIIOJIOTHS, W KaK CJCACTBUC Pa3/ICiCHHE
NPUHITUIIOB MTPaBa Ha THIIHI.

[TpUMEHHUTENIBHO K KaTErOPUH «IIPUHIIUITBI TIPaBa», BEPHBIM SIBJIICTCS pas/elie-
HHUE TIOHSATHH <«IPUHIMIBI PaBa» M <IIPUHIHUIBI B MPaBe», HECMOTPSI HAa TO, YTO B
Pa3INYHBIX JIUTEPATYPHBIX UCTOYHUKAX, STH TEPMHUHBI YIOTPEOISIOTCS KaK CUHOHH-
MBI, 9YTO 00YCJIaBIMBACTCS BO3BEJCHUEM «B 3aKOH» IMPABOBBIX HJICH, KOTOPbHIC TaK WA
WHauYe CTAHOBSTCS NMPUHIMIAMHU JeicTBytomiero npasa [13, c. 201]. lanHoe pa3zaere-
HHUE 00YCJIOBJICHO €CTECTBCHHO-MPABOBBIM U MO3UTUBUCTCKUM MOHUMAEM UX MPHUPO-
Ibl. VIHBIMH CJIOBaMH, MPUHIMIIBI MpaBa JIEJATCS HA [Ba THIA. MPUHIMIBI-UACH U
HPUHIMITBI-HOPMBI. B MepBOM cilydae 3TO MPUHIUITBI, KOTOPbIE CKJIaIbIBAIOTCS B 00-
JacTH JOTMbI TipaBa. [IpuMepoM MOTYT CIYXKHTh. HMPUHIMI COIUAIBHON M JTUYHON
CIpaBeUIMBOCTH, TYMaHHU3M, €JMHCTBO MpaB U 00s3aHHOCTEH, U T.1. Bo BTOpOM City-
4yae — 3TO MPHUHIIMIIBI, KOTOPBIC YETKO 3a(pUMKCHUPOBAHBI B KOHKPETHBIX HOPMATHBHBIX
NPaBOBBIX aKkTax B ()OpME HETUITUYHBIX HOPM IpaBa. MIHBIMH CIIOBAaMH OHU CKJIaJIbI-
BAIOTCS B chepe TOKTPHUHAIBHOTO TOJIKOBAHUS JIOTMbI, OIICHKH TpaBa M MPOTHO3HPO-
BaHMs €ro pa3BuTHs. Hampumep, MPUHIIKMI CYBEPEHHOTO PaBEHCTBA rOCYIApCTB, TEp-
PUTOPHAIILHOM 1IEJIOCTHOCTH, HEPYIIIMMOCTH TOCYAapCTBEHHBIX TpaHull. (cT. 2 YcraBa
OOH). Takum 00pa3oM, MPUHIIMIIBI ITPaBa — 3TO PYKOBOAIINE HJICH, XapaKTEPH3YIO-
IIMe COJIep)KaHUE MpaBa, ero CyIHOCTh W Ha3HadeHue B obOmectse [9, c. 77]. [Ipun-
IIUIIBI B TIPaBE — 3TO PA3HOBUIHOCTH MPABOBBIX HOPM JCHCTBYIOIIETO 3aKOHOATEIIb-
crBa. Kak cripaBemyuBo ykaswiBaet C.I'. JIpo0Osi3k0, «IpUHIIUIIBI B IPaBEe — UCXO/IHBIE,
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HenpepeKkaeMble MOJI0KEHUsI, HanboJiee XapaKTepHO BBIPAXKAIOIIME €r0 CYIIHOCTh U
CYIIIHOCTb PETYIUPYEMbIX UM 00BEKTOB, MPEAONPEACIAIONINX COoIepKaHUe TIpaBa, yc-
TaHOBJICHHE ¥ peanu3anuio ero Hopm» [10,c. 27]. B.M.ChIpbIx, pa3rpaHu4YvBacT mnpa-
BOBbIC MMPUHLIUIBI U PUHLUIBI paBa: «l[paBoBble MPUHIUIIBI TOHUMAIOTCS KaK KaTe-
TOpUU MPaBOCO3HAHMUSI, TO €CTh JIEMEHTHI MPABOBOM HAYKH, OTPaKAIOLIUE OCHOBOIIO-
Jararoliye MJey M Hayaja MpaBa, MPaBOBOTO peryiaupoBaHus. [IpuHLHMIIBI ke MpaBa
COCTaBIIIIOT Ty COBOKYIHOCTb MPABOBBIX MPUHIMIIOB, KOTOpas MOJyuyusIa 3aKperuie-
HHE B CUCTEME JICHCTBYIOIIUX HOPM mpaBa» [5, ¢. 63]. TepMuHOIOrHUECKOE pa3HEHHE,
BCTpEYalolleecss y pa3fiMyHbIX aBTOPOB HOCUT CYOBEKTUBHBIM xapaktep. Ha wHamm
B3TJIS17], BEPHBIM OYIET paccMaTpWBaTh MPHUPOAY OCHOBOMOJIATAIONIMX Hayasl IpaBa,
NPUMEHSISI TEPMHUH TIPABOBBIC MPUHITUIIBI, KaK OOIee MOHATHE, KOTOPOE BKIIOYACT B
ce0s 1Ba TUIA: TPUHIIMIIBI TPaBa U MPUHIUIIBI B IIPaBE.

Takum oOpa3om, TUIONOTU3alMs TPUHIIMIIOB MIpaBa MpPeACTaBIseT co00i Mmpo-
L[ECC, HAIIPABJICHHBII HA JOCTHXKEHUE UCTUHHBIX IOCTOBEPHBIX 3HAHUH, MyTEM aHaJu-
3a BCEro MHOT00Opa3usi MPUHIIMIIOB MIpaBa CKBO3b MPU3MY TEOPETUUECKUX U IMIUPU-
YECKUX METOJIOB UX IMO3HAHUS.
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