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YK 343
NCTOPUSA PAZBUTHUSA YI'OJIOBHOI'O 3AKOHOJATEJIBCTBA
Ob OTBETCTBEHHOCTH 3A BOBJIEYHEHUE HECOBEPIIEHHOJIETHUX
B COBEPUIEHUE NPECTYIVIEHUSA

H.JI. Cepzeenko,
cmapwuti npenoodagamens Kageopvl Y20108HO020 NpaABA U Y20l08HO20 Npoyeccd,
Bumebckuii cocyoapcmeennwiii ynusepcumem umenu I11.M. Maweposa

C nmaBHUX IOp YTOJIOBHOE IPaBO B3sUIO 32 OCHOBY I'yMaHHBIM MOJAXOJ K HECO-
BEPILECHHOJIETHUM IMPaBOHAPYIIUTENSIM, HAXOAsl PA3NMUYHBIE CMATYAIOIINAE OTBETCT-
BEHHOCTh OOCTOSITENIbCTBA, OCHOBBIBASICh HA BOCIIUTATEIbHBIX Mepax, CIIOCOOHBIX 0e3
OOJBIINX U3JEP/KEK BEPHYTh HECOBEPILEHHOJIETHEIO B HOPMAJIbHOE KU3HEHHOE pYyC-
70. B TO k€ BpeMsi, IMEJIO MECTO BHEPEHHUE B 3aKOHOJATENILCTBO UJIEU 3aILUTHI IIPAB
U MHTEpPECOB peOeHKa, B TOM YMCIIE€ U OXPaHbI €r0 OT MPECTYIHBIX MOCATATENbCTB CO
CTOpPOHBI COBEpPLIECHHOJETHUX. I peanu3anuy JaHHOW WIEH 3aKOHOJATENb IIpeay-
CMOTpEN Psii MPECTYIJICHUH, 0ObEKTOM KOTOPBIX SIBJISIOTCS MHTEPEChl HECOBEPIICH-
HoJleTHUX. K 4yuCily TakuX NMpecTymjieHud OTHECEHO BOBJIEUYEHHE HECOBEPILIEHHOJIET-
HETO B COBEPILIEHUE MPECTYIUICHNUS.

OaHO3HAYHOHM OLIEHKM B BOMIpPOCax 00 OTBETCTBEHHOCTH 3a BOBJICUEHHE HECO-
BEPILLIEHHOJETHUX B MIPECTYNHYIO U aHTHOOIIECTBEHHYIO JEATEIbHOCTh KaK YTOJIOBHO-
IPaBOBOTO JIESTHUS HE OBLIIO.

B JlpeBHeit Pycu oTHOLIEHHSI, BO3HUKAIOIIUE MEXKIY CyNpyraMu, POJUTEISIMA
U JIETbMH, POJCTBEHHUKAMH, OOJIBIIEH YaCThIO PEryIHMPOBAIMCH HOPMAaMU IIEPKOBHO-
ro 3aKOHOJIaTeIbCTBA. XapaKTEpHBIM B 3TOM Bompoce sBiseTcs YcTaB KHA3s Spocia-
Ba 0 LIEPKOBHBIX cynaax (cepeauHa [X Beka), rie coaepKaauch 3alpeThl U HAKA3AHUS
3a BHEOpauyHbIC CBSA3U, POKICHUE BHeOpauHOro peOeHKa, CaMOBOJBHBIN pa3Boj, He-
BbIJIaYy WJIM HACUJILCTBEHHYIO BbIIAUy 3aMYX, MOXMILIEHUE («yMBIKAHHE)) KEHUIUHbBI
C LIETIBIO BCTYIUJICHUS € HEH B Opak, BOEKEHCTBO U T.1.

OaHUM U3 TOKYMEHTOB, B KOTOPBIN BKJIIOYAINCh HOPMBI, OXPAHSIOLINE MpaBa,
HECOBEpIIEHHONETHUX, sBiseTcss CobopHoe Yioxenue 1649r. — nanee YioxeHnwue.
JlaHHBIM JTOKYMEHTOM IpeayCMaTpUBAIIOCh YCHJIEHWE OTBETCTBEHHOCTH 3a OOILEYro-
JIOBHBIE MPECTYIUIEHUS, COBEPIIAEMbIE MPOTUB JeTel. YI0XKEeHUEe CTajo MEePBbIM 3a-
KOHOJIaTEJIbHBIM aKTOM, IIPElyCMAaTPUBAIOIINM HaKa3aHUE 32 BOBJICUEHUE B COBEPILE-
HUE PA3IMYHOTIO POja MPECTYIMHOMN NeATEeIbHOCTH, TaK, B CT. 12 yka3biBaeTcs: «A Oy-
JIET TaKO€ HapyraTelbCTBO HAJ KEM YYMHUT 4YeH-HUOY/Ib YEJIOBEK, U TOrO YEJIOBEKA
IBITaTh, IO Y€MY HAyUYEHHUIO OH TaKO€ HapyrareibCcTBO yuuHWI. Jla Oyner ToT vemno-
BEK C MBITKH CKaXET, YTO OH TAaKO€ HApYyraTeJIbCTBO YUUHUII IO HAYYEHHUIO TOTO, KOMY
OH CIIY>KMT, UJIU 110 YbeMY Hay4YEeHHIO, U TEM JIIOJSM, KTO Ha TaKOe JIEJI0 KOro HayuuT,
U TOMY, KTO TaKoe JeJIO CJeNIaeT, IOTOMY € YUYHMHHUTH >KECTOKOE HaKa3zaHue, OUTH UX
KHYTOM 10 TOPTOM U BKMHYTh UX B TIOPbMY BCEX Ha MECHII, ]a HA TeX XKe JIOACH, KTO
Ha TaKoe JIeJI0 JIIoJIeld CBOMX HAYYMT, MPAaBUTH TEM JIOJSAM, HaJ KEeM TaKoe Hapyra-
TEIBCTBO JIIOJIA UX YUHHSAT, Oecuectue BaBoe» [1, c. 48]. B cr. 25 Ynoxenus onpene-
Js1ach OTBETCTBEHHOCTh 3a BOBJIEUEHUE B 3aHATHE NPOCTUTYLHEH (CBOIHUYECTBO)
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3aMY>KHHMX JKEHUIUH U JEBYILIEK, B pa3zene 10 onpenensercs OTBETCTBEHHOCTb 3a 3J10-
ynoTpedeHue pOAUTENIbCKON BIACTHIO.

JlanpHeliee pa3BUTUE UCCIIENYEMBIX HOPM OBUIO CBSA3aHO ¢ pa3zpadbotkoi [Ipo-
ekta YrojoBHoro Yinoxkenus 1903 roga. 3mech 3akoHOAaTENb Jajl BO3pacTHBIE pas-
TpaHWYCHUsSI TTOTEpHeBIIero: g0 12 jget - pedeHok, ot 12 1o 16 - MajoneTHUA; B Kaye-
CTBE CaMOCTOSITEJIbHOM TPYIIBI BBIACIEHBI Julla B Bo3pacTe oT 16 1o 21 roma. B cT.
361 rnaBel XVIII «IlocsiraTenscTBa Ha COr03 ceMeiHbIy Ynoxenus 1903 roma npe-
JlycCMaTpUBajach YrOJIOBHAs OTBETCTBEHHOCTh POIUTENEH W JIWIL, OCYIIECTBIISIOLIUX
NONEYEHUE U Ha/A30p 32 MaJOJETHUM, B YAaCTHOCTH, 3a OOpallleHHuE WIM OTAAauy HE
nocturmiero 17 neT A HUIEHCTBOBAHUS, OpOASHKHMYECTBA UM O€3HPaBCTBEHHOTO
3anatus. CornacHo YnoxkeHus 1903 r. poauTtens BUHOBHBIM B COBEPIICHHM pa3iidy-
HBIX MPOTUBOMPABHBIX JEHCTBUIM B OTHOIICHUU HECOBEPIICHHOJIETHETO, HaKa3bIBAJICA
TIOpbMOY [2, c. 132].

[IpeanoceiikaMu BO3HMKHOBEHHSI COCTaBa IPECTYIUICHHUS, MpPeaycMaTpUBaro-
IIEr0 OTBETCTBEHHOCTHh 32 BOBJICYEHHUE HECOBEPUICHHOJIETHUX B MPECTYIHYIO Jesi-
TenbHOCTH sABIsMCHh HOpMBI iekpeta CHK PCOCP ot 4 mapra 1920r. «O nenax He-
COBEPIIIEHHOJIETHUX, OOBHHSIEMBIX B OOIIECTBEHHO OMACHBIX NEWCTBUSX», KOTOPHIC
MpeAyCMAaTPUBAIM YIOJIOBHYIO OTBETCTBEHHOCTh 3a TaKHW€ COCTaBbl KaK: MOJICTpEKa-
TEIbCTBO U CKJIOHEHHE HECOBEPIICHHOJIETHUX U MAJIOJIETHUX K COBEPUICHUIO OOILECT-
BEHHO OMNACHBIX JESHUH, 3a COy4acTHE C HUMHU B IPECTYIUICHUH WX 3a MMOMYyCTUTEI b-
CTBO TaKOBOT'O, 32 CKJIOHEHHE HECOBEPILEHHOJIETHUX K MPOCTUTYLMH, 332 CBOJHUYECT-
BO U ap. Takum oOpa3zoM, 3aKOHOJATENb pa3inyacT HOPMbI, IPETyCMaTPUBAIOIINE OT-
BETCTBEHHOCTh B3POCIBIX 32 MOJICTPEKATENBCTBO U CKJIOHEHHE HECOBEPILIEHHOJIETHUX
K MPECTYIUIEHUIO, U HOPMBI, MPEIyCMaTPUBAIOIINE OTBETCTBEHHOCTh 3a IOJICTpEKa-
TEIHCTBO U CKIIOHEHHE MOAPOCTKOB K aHTHOOIIECTBEHHOU JIeATEeILHOCTH.

Crnenyer OTMETUTh, YTO TEPMUH «BOBJICUEHUE HECOBEPIICHHOIETHETO» Ha JIaH-
HOM 3Tare pa3BUTHs YTOJIOBHOIO 3aKOHOJATEIbCTBA HE UCIIOIb3YETCS.

B Vronosnom koaekce PCOCP 1922 r., aeiicTBUe KOTOPOTO pacrpocTpaHs-
Joch U Ha TeppuToputo PecnyOnuku benapych, Takoro cocraBa npecTymieHUs TaK xKe
HE IpeaycMaTpuBasiock. OTCYTCTBOBAJ OH M B YyroynoBHBIX Kogekcax PCOCP 1926 r.
u BCCP 1928 r, nunis npegycmarpuBasi BUIbI IPECTYTHOIO NMOBEAECHUS B BUJE MOJ-
CTpEKaTeNIbCTBA U CKJIOHEHHS HECOBEPIIEHHOJIETHUX K COBEPIICHUIO MPECTYIICHUS.
Ho B Takux ciydasx K COBEPIICHHOJIETHUM MPUMEHSIINCH TOJIBKO OOIIMe mpaBmiia o
COYYacCTHH, YTO HE 0OECIeUNBAIO CHIKEHUS TIOJPOCTKOBOM IpecTynHOCTH. CorjacHO
CTaTUCTHKH, 32 1923 r. B cynbl ObUIH HampaBlieHBI Jieja B oTHOIIeHHU 28 889 Heco-
BEPILIEHHOJIETHHX, 32 1924 r. - B oTHOWIeHuu 34 936 u 3a 1925 - 34 004 HecoBepieH-
HOJICTHUX. YUMUTBHIBASI CIOXKHUBIIYIOCS CUTYAIMIO, 3aKOHOJATENb MPEANpPUHUMAET T0-
MBITKA K coBepiieHcTBoBaHUI0 OOmieir u OcobenHoit yactu YronoBHoro Kojekca,
BBOJISl JIONOJIHUTENIbHBIE HOPMBI O 3al[UTe MHTEPECOB HECOBEPIICHHONETHHUX. Tak,
ct.171 u.2. Yronosuoro Kogekca PCOCP npenycMarpuBaeT OTBETCTBEHHOCTD 3a BO-
BJICUCHHE HECOBEPILIEHHOJIETHUX B MPOCTUTYLIMIO |3, . 56].

N Tonpko B 1935 r., B cBs3u ¢ npunsatueMm nocraHosienus LMK u CoBHapkoma
CCCP or 7 ampens 1935 1. «O mepax 60pbObI ¢ IPECTYIMTHOCTHIO HECOBEPILICHHOIECTHUX,
MOSIBUIIMCH CTaTbU, KOTOPbIE MPEyCMaTPUBAIIM OTBETCTBEHHOCTH 32 MOJICTPEKATEILCTBO,
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MIPUBJICYCHUE HECOBEPIICHHOJIIETHUX K YYaCTUIO B PA3JIMYHBIX MPECTYIUICHUSAX, a TAKKE
3a UX MIOHYKJICHUE K 3aHATHUIO CTICKYJISIUEH, TPOCTUTYIINEH, HUILIEHCTBOM.

[Tpuyem mposIBISIICS pa3IWYHBIN MOAXOJA B OTHOIICHUH OIICHKH OOBEKTa JaH-
Horo mpectryruieHus: B YroinoBHoM Koxpekce PCOCP mannoe mpectymieHue ObLIO
pa3MenieHo BO BTOpoH riaBe «VHble npecTymieHus: IpoTUB MOPsAKA YIIPaBICHUS», a
B YronoBHoM Koaekce BCCP — B rnaBe VI «lIpecTymnieHust npoTUB TUYHOCTH.

B Vronosusix Kogexcax PCOCP u BCCP, npunstsix B 1960 r., coxpaHuics no/-
XO0J1, COTJIACHO KOTOPOMY OBLIIO €TMHOE MPAaBOBOE PETYIMPOBAHUE OTBETCTBEHHOCTH U 32
BOBJICUCHNE HECOBEPIIICHHOJIETHETO B MPECTYITHYIO AEATEIbHOCTh, U 32 BOBJIICYCHHE €0 B
aHTUOOILIECTBEHHOE MOBE/ICHUE: B MBSHCTBO, B 3aHATHE MOIMPOILIAHIYECTBOM, MMPOCTHU-
Tyuuel, azapTHbIMU urpamu. Hakazyemo Takxke ObUIO MCIOJIb30BaHUE HECOBEPLIEHHO-
JICTHUX TSI LIEJIe Mapa3uTUYECKOro CYIIECTBOBAHUA. 3JIECh YK€ OTMEYAIOCh €MHCTBO
npu 0003HAaYEHUU OOBEKTA 3TOTO MPECTYIUICHUS: U B TOM, U B Jpyrom YrosoBHoM Ko-
JIeKCe JTaHHBII cocTaB pa3Mernancs B rinaBax «lIpecTyruieHust mpoTHB OOIECTBEHHOMN
0e30macHOCTH, OOIIIECTBEHHOTO MOPSIKA U 370POBbSI HACEIICHUSI.

B cBs3u ¢ TeM, 4TO y npaBONpUMEHUTENEN BO3HUKIN BOIPOCHI [IPU MPUBICUEHUN
K OTBETCTBEHHOCTH M HA3HAUEHHM HaKa3zaHUs, 00yCIOBJICHHBIC HEOJHO3HAUYHBIM TOJIKO-
BaHueM HopM, [Tnenym BepxoBrnoro Cyna CCCP B noctanoBiennu «O cyneOHOM mpak-
TUKE T10 JIeJIaM O BOBJICUCHUHU HECOBEPIIICHHOJIETHUX B MPECTYIHYIO U HHYIO aHTHOOIIIE-
CTBEHHYIO JIESITEIBLHOCTb» OT 12 ceHTa0psa 1969r. naetr pa3bsicHeHHE TEpMUHA BOBIICUE-
Hue. [lox BoBieUEHHEM B MPECTYMHYIO NEATEIBHOCTh CIEIYEeT CUMTATh JCHUCTBUS, Ha-
MIpaBJIEHHBIC Ha MOATOTOBKY HECOBEPIIEHHOJETHETO K YYaCTHIO B MPECTYIUICHUSX, TIOJI-
CTPEKaTENbCTBO €0 K COBEPIICHUIO OHOTO HJIM HECKOJBKHUX KOHKPETHBIX MPECTYILIC-
HUI1 1100 HA MPHUBJICYCHUE €T0 B KAUECTBE COUCTIONHUTEIS WM MOcoOHMKa. Takum o0pa-
30M, MOKHO BBIJIEIUTH TPU BO3MOXKHBIE (DOPMBI BOBJICUCHHS HECOBEPIICHHOJIETHHX B
MIPECTYIHYIO JESITENbHOCTh: MOJAMOTOBKA HECOBEPIICHHOJIETHETO K YYaCTUIO B MPECTYII-
JICHUSIX; TIOACTPEKATENIbCTBO K COBEPIICHUIO MTPECTYIICHUS; IPUBJICUEHIE HECOBEPIIICH-
HOJICTHETO B KaYE€CTBE COMCIIONHUTENS MIIU TTOCOOHUKA.

VYka3zaHHOE TTOCTAHOBJICHUE SIBUJIOCH MPEAMOCHUIKON JIJIsi 3aKPETUICHHUS B YIro-
JIOBHOM 3aKoHojarteNbcTBe PecnyOnuku benapych cocTaBoB MpecTyIUICHHH, TPeay-
CMaTPHUBAIOIIUX OTBETCTBEHHOCTH 32 BOBJICUEHHUE HECOBEPIICHHOJIETHETO B COBEpIIIE-
Hue npectymieHus (ct. 172 YronosHoro koaekca Pecniyonuku benapycs 1999 rona) u
aHTHoOmecTBeHHOE moBeaeHue (¢T. 173 YronosHoro koaekca Pecnybnuku bemapych
1999 rona). [Ipu 3TOM HEOOXOAMMO OTMETHUTH, UYTO MPECTYIUICHHUS MPOTHUB HECOBEP-
MICHHOJIETHUX OBLTN CUCTEMATH3WPOBAHBI U Pa3MEIICHbl B CAMOCTOSITENILHOM TJaBe -
rnaBe 21 VYromoBHoro koxekca PecnyOmuku bemapych 1999 roga «llIpectyruienus
MPOTUB YKJIa/1a CEMENHBIX OTHOIIEHUH U HHTEPECOB HECOBEPIIEHHOJIETHUX ).
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