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YK 347.63
O CUCTEMATHU3AINN 3AKOHOIJATEJIBCTBA
Ob UMYHIECTBEHHBIX IIPABAX HECOBEPIHIEHHOJIETHUX
B YCJIOBUAX PBIHOYHOM DKOHOMUKH

U.B. Caguna
npogeccop kaghedpvl epadcoancko2o u mpyooeoz2o npasa, Axademus MBJ]
Pecnybnuxu bBenapyco, kanoudam 1opuouyeckux Hayx, 00yeHm

[IpaBoBas pernmaMeHTanusi UMYIIECTBEHHBIX IPaB HECOBEPIIEHHOJIETHETO TEC-
HO CBsI3aHA C COLMAIBHON cpepoii u ToCcyJapCcTBEHHBIMU Tporpammamu. ObecreueHne
ONaronpusATHBIX YCIOBHM JUIsl MOJHOLUEHHOTO (PU3WYECKOT0, MHTEJUIEKTYaJbHOTO U
HPaBCTBEHHOI'0 Pa3BUTHS MOAPACTAIOLIETO IMOKOJICHHUSI, TIOBBIILICHUS KaueCcTBa KU3HU
JeTel HeBO3MOXKHO 0e3 2PPeKTUBHOM 3alMUThl X MpaB. [IpaBooTHOLIEHUS C ydacTu-
€M HECOBEPILEHHOJETHUX, a TAaK’K€ HOPMBI, PEIVIAMEHTUPYIOIIUE MIPABOBOE MOJIOXKE-
HHUe pebeHka 001anaT cuenu(uKon, CBI3aHHON C X 0COOBIM CTaTyCOM.

VYyeHble 0TMEYAIOT HEOOXOJIMMOCTh JIOMOJHUTEIBHON MPaBOBOM 3alllUTHI pe-
OeHKka BBUAY cOIMabHOM He3penocTH [1, c. 3—4], Hu3Kyio 3QPeKTUBHOCTH MPaBOBOM
3allUThl JeTel, EeKJIapaTUBHOCTh IOBEHAIBHOIO 3aKOHOJATENbCTBA, HEOOXOAMMOCTD
MaKCUMaJIbHO BO3MOXKHOT'O MPUOIMKEHUS (HaKTHUECKOrO MPABOBOTO MOJIOKEHUS JIU-
113, HE JJOCTUTIIETO COBEPILIEHHOJIETHUS, K €ro (JopMaIbHOMY MIPAaBOBOMY CTATYCy, IIHU-
pOKOE pacmpoCTpaHEHHE BMECTO TOHSTHS «IPaBO» TEPMHHA «HHTEPECHl HECOBEP-
HIEHHOJIETHUX» [2, ¢. 3, 16]. Mexay TeM rpaHullbl JaAHHOTO MOHATHS PACIUIbIBYATHI, K
TOMY K€ MX JIETKO MHTEpIPETHUPOBATh MO-pa3HOMY. B mpaBoBOI Hayke mpeicTaBiie-
HUEe 00 MHTEpece CBOOUTCS K OCO3HAHHUIO JUIIOM CBOMX MOTpeOHOCTEeH. A HecoBep-
IICHHOJIETHHE, 0OCOOEHHO MAJIOJIETHUE JETH, CaMH HE B COCTOSHHUH IOHSTH, YTO UM
HEO0OX0IMMO. A X 3aKOHHBIE IPEICTABUTENH — POAUTENN WM 3aMEHSIOIINE UX JIMLA
JeTKO MOTYT Ha 3TOT CYeT 3a0iyXAaTbCsi WM TPOSBIATH HEJO0OPOCOBECTHOCTH
[3, c. 26].

B03MOXXHOCTh Takoro 3710ynoTpediieHus: yCyryossercs CylecTBOBaHUEM B 00-
HIECTBE COLMAIBLHOTO HH(PAHTUIIU3MA.

ConnanbHplii H”HOAHTHIN3M — OCOOBIN MICUXOJIOTHYECKUM (DEHOMEH, UMEIOIIIHIMA
rpak1aHCKO-TIPABOBBIE aCMEKTHl. B yacTHOCTH, y Takux neTeil He GopMHUpyeTCs KOM-
IUIEKC TPEICTaBIEHUM, HEOOXOMUMBIX IS HOPMAJbHOIO YYacTHSl B TPaXJTaHCKOM
obopore. ['paxknane, cTpagaronye CouraIbHBIM HHPAHTUIN3MOM, HEPEIKO COBEpIIa-
I0T CJIEJIKU MO0 OTYYXACHHUIO MPUHAJIEKAIIET0 UM HEJIBUKUMOTO UMYIIECTBA B MOJIb-
3y HeOOPOCOBECTHBIX KOHTPAre€HTOB, Y HUX HE (POPMHUPYETCS KOMILIEKC MpeCTaBIie-
HUM, HEOOXOAUMBIX I HOPMAJIBHOTO y4acTHsl B TpaxaaHCKoM obopoTe [4, c. 38].

Oco0oe MecTo B cucTeMe IpaB peOeHKa 3aHUMAIOT UMYIIECTBEHHbIE MpaBa, HO
COOTBETCTBYIOLINE HOPMBI «pa30pocaHbl» MO0 BCEMY MTPAaBOBOMY MACCHBY, a UX CO3/la-
HUEM, KOHTpOJIEM HAaJ MCIIOJIHEHHEM 3aHMMAeTCsl 3HAUMTEJIBbHOE YHCIO Tocyaap-
CTBEHHBIX OPTaHOB, YTO MOPOXKAAET MPOoOJIeMbl «ayOnupoBanus». Hamuio Hakoruie-
HUE HOPMATUBHOI'O MaTepuasa, TpeOYIOIEro CuCTEMaTU3aLINH.
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Heo0xoanMo OIEHHUTH € MO3UIUI COOTBETCTBHS MOTPEOHOCTSIM COBPEMEHHOTO
oOmiecTBa TPAAUIIMOHHBIX MOJXO0JO0B I'Pa)XXJTaHCKOTO 3aKOHOJATEIhCTBA K pErjaMeH-
TallMM UMYILIECTBEHHbBIX IIPaB HECOBEPILIEHHOJETHUX, B YACTHOCTU MPaBO COOCTBEH-
HOCTU HECOBEPLIEHHOJETHUX, UX Y4acTHE B OTIEJIbHBIX I'PakKJaHCKO-IIPABOBBIX OT-
HOLIEHMSIX, B TOM 4YHCII€ CBS3aHHBIX C TBOPYECKOW NESATENBHOCTHIO, B KHJIMIIHBIX
IIPaBOOTHOILIEHUSX.

Bonpmioe mpakTuueckoe 3HaU€HUE UMEET U BOMPOCc 00 00BEKTaX cOOCTBEHHO-
CTH HECOBEpUICHHONETHUX. OTCYTCTBUE pa3TpaHUUEHUS] UMYIIECTBA B3POCIHBIX U Je-
TEH BIIEYET 3aTPYOHEHHs, a B PAAC CIydacB M OMIMOKMA MPHU WX pa3rpaHUYECHUU HA
NpaKTUKe, HAPUMEp, MPH pa3felie UMYIIECTBA, NCTPEOOBAHUN BEUIH U3 UYKOTO He-
3aKOHHOTO BJIQJICHUS, CHATUU apecTa M UCKIoYeHnH u3 onucu. [Ipu HegobpocosecT-
HBIX JIEUCTBUSX POJAUTENIEH M ONEKYHOB HU3bATHE HE JIOJDKHO UMETh MECTO, MOXKET
OBbITh B3bICKAH HE3aKOHHO MOJYYEHHBIN J0XOJ B MOJIb3Yy rocyaapcTsa. Jlumenue npa-
Ba COOCTBEHHOCTH Ha MMYILECTBO JIMIA, 00JIaJatoIlero TUM MPaBOM, IIPU HENpPaBo-
MEPHBIX JEHCTBUSX APYTUX JIMIl IO PACIOPSIKEHUIO 3TUM MMYIIECTBOM HEIPABOMEP-
HO [5, c. 4,6,7]. Yka3aHHBIC CUTYaIlUU JTOJDKHBI OBITh UCKITIOYEHBI, 0COOCHHO B chepe
HE/IBIYKUMOCTH.

Oco0oe BHUMaHHE CIIEYET YISIUTh CACIKAM C HEJBUKUMOCTBIO, B Chepe KH-
JMIIHBIX TPABOOTHOIICHUH, TPOOIEME OXpaHbI U 3aIIUTHl HHTEPECOB HECOBEPIICHHO-
JETHUX COOCTBEHHHKOB M COCOOCTBEHHMKOB >KMJIBIX ITOMELIEHHH, OCYILECTBIECHUIO
HECOBEPILEHHOJIETHUMHU JI€TbMH MpaBa IOJIb30BAHUS KWJIbIM MOMEIIEHUEM, TPUHAI-
JeKaIIUM POJUTEII0 Ha NpaBe coOOCTBEHHOCTH. HeoOxonuma u periiaMeHTanys Ha 3a-
KOHOJATEeJIbHOM YPOBHE HOpsAKA MPEIOCTABICHUS COTJIacHsl OPraHOB OINEKU IOINEYH-
TEJIbCTBA, B TOM YHCIIE U B YKa3aHHBIX cepax.

CoBepIIeHCTBOBAaHUIO 3aKOHOJATEIbCTBA B ATOH 0OOJACTH MOTJIO OBI MOCITY-
KHUTh W3JIaHUE KOMIUIEKCHOTO HOPMATHBHOTO aKTa, B KOTOPOM OOOOIIATHCH OBl
¥ KOHCOJIMAMPOBAIIMCH MPABOBBIE HOPMBI. YKa3aHHBIA aKT MOT OBl CIIOCOOCTBOBATH
MOBBIMIEHUIO Y((HEKTUBHOCTH 3aKOHOIATENbCTBa [6, ¢. 108—-109].

3aKOHO/IATEIbCTBO, PErYJINPYIOILEe IIpaBa HECOBEPILICHHOJIETHUX, IIOCTOSIHHO CO-
BEPIIEHCTBYETCSI, OJJHAKO CYILIECTBYIOLIAas CHCTEMa OXpaHbl U 3aIlUTHI IpaB HECOBEp-
IIEHHOJIETHUX MMEET PsiJi HeIOCTATKOB, B YACTHOCTH, HEJOCTATOYHAs CHCTEMaTH3alus,
HEKOHKPETHOCTh M HaJInuue OOJbIIOr0 KOJIMYECTBA OJIAHKETHBIX HOPM, MPABOBBIX MPO-
0eIoB, UTO IaeT BO3MOKHOCTH /IS 00X0/1a 3aKOHA, HeTOOPOCOBECTHBIX ICHCTBHIA.

[IpyHuMas BO BHUMaHUE CIIOKHOCTh U MHOTOOOpa3HbIil XapakTep OTHOILIEHUN
B cepe mercTBa, OXpaHa MMYIIECTBEHHBIX MPAaB HECOBEPIICHHOJIETHUX OOBEKTUBHO
BBIXOJIUT 32 PaMKH OJHOM oTpaciu mpaBa. Co3gaHne cenuaaibHOW OTpPaciid 3aKOHO-
JaTeIbCTBA BO3MOXHO 3a CUET MOATAITHOM MHTErpaliy HOpM KOHCTUTYLIMOHHOTO Ipa-
Ba, HOPM T'paXK/IaHCKOT'O IpaBa, HOPM CEMEIHOro mpaBa, HOPM IIpaBa COLMAIBHOIO
o0ecrieueHus], KacaroIUXCsl 3alUThl IIPaB HECOBEPIIEHHOJIETHHX.

B HacTosiiee BpeMsi MHOXECTBO HOPMATUBHBIX ITPABOBBIX AKTOB OIPENEISIIOT U
PETyIUpPYIOT MPaBOBOE TMOJOKEHHE HECOBEPIICHHOJETHUX, YTO CO3IAE€T CEPhE3HBIC
3aTpyJHEHHS U UX UCCIIEeI0BATENCH.

beuto Ob1 menecooOpa3Ho IaHHYI0O MHOXKECTBEHHOCTh CHCTEMAaTH3MpOBaTh. B
CBSI3M C OTHUM BO3HHMKAeT HEOOXOAWMOCTh B pPa3pabOTKe M MPHHATHH 3akoHa «0O0
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MMYLIECTBEHHBIX IIPaBaX HECOBEPLICHHOJIIETHUX», COAEPIKAILEr0 KOHKPETHBIE IIpaBa U
rapaHTuu, 00s3aTeNbCTBA, B KOTOPHIX HECOBEPILIEHHOIETHUE MOTYT y4aCTBOBATh.
Pa3zpaboTka u npuHsATHE 3aKOHA MO3BOJIUT COBEPIIUTh KaYECTBEHHBIN CKa4dOK
B IIPaBOBOM 3allIUTE€ HECOBEPILICHHOJICTHUX, PELIUTh PsJ B3aUMOCBSA3aHHBIX 3ajad,
B YAaCTHOCTH, CO3JaTh €IMHBIN, LIEJIOCTHBIM MEXaHU3M IIPABOBOIO PEryJIUpOBaHUS HA
0a3e yxe CIOXKHUBIIEToCs 3aKOHOJATENbCTBA O IPABOBOM CTaTyce, CUCTEMaTU3UPOBaB
U YIOPAIOYMB JEHCTBYIOIIME HOPMBI ITPaBa, KOHKPETU3UPOBATH TE€ NO3ULIUH, KOTOPBIE
SBIISIIOTCS. OCHOBOIIOJIATAIOIIMMHU B JTaHHOW c(epe, MOBBICUTH 0 3aKOHOJATEILHOTO
YPOBHSI pEryIMPOBAaHNE OTHOILIEHUH B c(pepe 3amuThI TPaB HECOBEPUICHHOIETHUX.
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