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TAPAHTHU KOHCTUTYLIMOHHBIX [TPAB M CBOBO/] KAK
OJIVH U3 BAKHEMIINX DJTEMEHTOB IPABOBOT'O CTATYCA
YEJIOBEKA Y TPAKIAHUHA U X 3ALIIMTA

U .H. Kupsakoea,
Odoyenm Kagheopwvi meopuu u ucmopuu 2ocyoapcmaa u npasa YO «llonoyxuii cocyoap-
CMBEHHbIU YHUBEpCUmMem», KAHOUOAm 10puOU4ecKux HayKk

C npunstuem Koncturynuu Pecnybnuku benapycs 1994rona, B PecnyGuke
benapych Bcs mpaBoBasi CUCTEMa OPUEHTHPOBAHA HA MPU3HAHUE U TapaHTHUPOBAHME
npaB u cBoOox yenoBeka u rpaxaannHa. Cratesa 2 Konctutyun Pecybnuku bena-
pych riacut. «YenoBek, ero mpasa, CBOOOJBI M TaPAHTUU WX PEATH3ALMH SIBISIOTCS
BBICIIIEH IIEHHOCTBIO M 1EJIbI0 0011IeCTBa U TOCynapcTBa». [ ocy1apcTBO OTBETCTBEHHO
nepes rpaXJAaHMHOM 3a CO3/IJaHue YCJIOBUH JJisi CBOOOJHOTO U JOCTOWHOTO Pa3BUTHS
JUYHOCTH. I'paXkJaHUH OTBETCTBEH MEpPE] TOCYAAPCTBOM 3a HEYKOCHUTEIBHOE HCIIOJI-
HEHHE 00s3aHHOCTEH, BO3JIOKECHHBIX Ha Hero Koncrurynumen. [1].

['ocynapcTBO mpHU3BaHO CO3/IaTh BCE YCIOBUS AJisl OOECieueHus IpaB U cBO0O
rpaxaad. CornacHo cratee 21 Koncturynuu Pecniybnuku benapycs: «Obecnieuenue
npaB U cBoOox rpaxknan PecryOnuku benapyce siBisieTcst BbICIIEH ENBIO0 TOCYAApPCT-
Ba» [1].

[MapanTun ABISIIOTCS OAHUM M3 BaXKHEUIIUX 3JIEMEHTOB IIPaBOBOIO CTaTyca ye-
JIOBEKa M TpakJaHWHA, TaK KaK TECHO B3aMMOJEHUCTBYIOT C MpaBaMu M CBOOOJaMH,
B3aMMHO JONIOJHSAA APYT Apyra. ['apanTum npu3BaHbl CO3/1aTh YCIOBHS, IPH KOTOPBIX
3aKperuieHHble B KOHCTUTYIIMM M JpyTMX HOPMATHBHBIX IPABOBBIX AKTax MpaBa U
CcBOOO/IbI, CTAHOBUJIUCH JEUCTBUTEIHLHOCTHIO. be3 COOTBETCTBYIOUIMX TapaHTUH BECh
KOMIUIEKC MpaB U cBOOOJ, MpOoBO3MIameHHbIX B KOHCTUTYIIMM U IpyruX HOpMAaTUB-
HBIX TIPABOBBIX aKTaX, SBIISIOTCS JIEKJIAPATHBHBIMEA U HOCAT (JOPMATBHBINA XapaKTep.

B npaBoBo#i nuTepaType CyLmECTBYET MHOKECTBO OIPEIAECICHUN ITOHATHIO «Ta-
pantun». [lo maenuto JI.J[. BoeBoanHa, rapaHTh M3HAYAJIBHO IOHUMAIOTCA «KaK py-
4aTeabCTBO, YCIOBUS, obecrneunBaromme 4ro-in6o. Hanbomnbiyto He00X01uMOCTh B
rapaHTUsX MpaBa U CBOOOJbI UCIBITHIBAIOT IOTOMY, YTO HMEHHO OHU COCTaBIISIIOT Ca-
MBI{ MOJBWXHBIM, TWHAMUAYHBIA 3JIEMEHT OCHOB IIPABOBOTO CTaTyca JUYHOCTH. MXx
peanuzaiusi TpeOyeT He TOJNBKO OJaronmpusTHBIX YCIOBHl, HO U MOJKpEIJICHHON 3(¢-
(eKTUBHBIMU CPEJCTBAMU AKTHUBHOM AESATENIbHOCTH rOCYAAapCTBa, €r0 OpraHoB, oO1e-
CTBCHHBIX O0BEJIMHEHUN U caMuX Tpaxaan» [2,c. 221].

M.B. barnaii cuuTtaer, 4TO MOJ TapaHTHUSIMHU CIEAYET NMOHUMATh <IIPABOBBIC
CpelcTBa, 00eCIeunBaroIMe peaan3alrio TOro WK MHOTO MpaBa YeJoBeKa U rpax/ia-
HuHa. Kaxxnoe mpaBo MoskeT ObITh peain30BaHO TOJBKO TOT/A, KOTJa éMy COOTBETCT-
BYET YbsI-TO 00s13aHHOCTh €ro odecneunTh» [3,c. 225].

A.N. Kypak yTBepXkmaer, 4TO «rapaHTHH IPaB U CBOOOJ MOXHO TOHUMATH H
KAaK YCJOBHMSl U CPEJICTBA UX PEAIM3aLMHU, CBA3YIOIIEE 3BEHO, KOTOPOE J1aeT BO3MOXK-
HOCTb OCYUIECTBUTh HEOOXOAMMBIN B MPABOBOM CTATyCE IPa’kJaH MEePeXo]] OT Mpeay-
CMOTPEHHOM B 3aKOHE BO3MOXKHOCTH K JEHCTBUTEIBHOCTH. ['apaHTHpOBaTh IpaBa U
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cBOOOMBI TpakJaH — 3HAYUT oOecneunTh (pakTHUecKoe 0o0JajaHue W TOJIH30BAHHE
umu» [4,c. 71].

Poccuiickuii yuensiii A.B. Manpko o rapaHTHell TOHUMAET «yCJOBHUE, o0ec-
NeYrBalolee 4To-a1Mb0, CHUMAIOIIee MM HE JOIMyCKArollee BO3MOXKHBIE TOMEXH,
NPETSITCTBYS, @ CYIIHOCTh IOPUIAMYECKON TapaHTUPOBAHHOCTH COCTOHUT B IIMPOKOM
COJIeCTBUU CYOBEKTY, B OECHPEMSITCTBEHHOCTH, YCTPAHEHMHM TOTO, YTO MEMIAEeT U
MOJKET TIOMEIIaTh OCYIIECTBICHUIO MTPABOBBIX MPEANUCAHUM, a 3HAYUT, U YJOBIETBO-
PEHUIO TIPaBOMEPHBIX HHTEpecoB» [147,c.125].

ABTOp NpUACPKUBACTCS MHEHHUS O TOM, YTO IIOJ] TAPAHTHUSIMH MpaBa U CBOOO
MOHO MOHHUMATh CHCTEMY MOJUTHYCCKHX, SJKOHOMHYCCKUX (MaTepHasbHbIX), HICO-
JOTMYEeCKUX (IYXOBHBIX) YCIOBHUi, IOPUIMUYSCKHX U OPraHU3alMOHHBIX CPEACTB, CO-
OTBETCTBYIOIIMX YPOBHIO Pa3BUTHUS OOIIECTBA U TOCYNAPCTBA, MO3BOJISIOMINX 3aKOHO-
JaTeIbHO 3aKpEIUICHHBIE MTpaBa U CBOOOIBI CAENATh NEHCTBUTEIBHOCTHIO.

[To murenuro M.H. MapueHko «rapaHTuu, ¢ ONPEAECIEHHON J0JIEN YCIOBHOCTH,
MOKHO pa3/ieuTh Ha J1Ba BUJA. OOBEKTUBHbBIE, OOYCIOBIIEHHBIE peajbHO CYILECT-
BYIOIITUMU KU3HEHHBIMH YCIIOBUSIMU, U CYOBEKTUBHBIC, 3aBUCAIINE OT BOJIH, JKETAHUS
Y HHBIX CYOBEKTHBHBIX YCTPEMIICHHUH I'PaskIaH WIN JOJDKHOCTHBIX Ui [147,¢c.77].

Cpenn 00BbEKTUBHBIX (PAKTOPOB CIEAYET BBIACIUTH MaTepuaibHble, OpraHu3a-
[IHOHHBIC, UICOJOTHYECKUE (JIyXOBHBIC), IIOJIUTHUECKUE, FOPUIHUECKHUE.

JIJis HayKW KOHCTHTYIIMOHHOE TIPABO B TIEPBYIO OYEpPEIb BAXKHBI IOPUIHMUECKUC
rapaHTUH, KOTOPbIE BBITEKAIOT M3 KOHCTUTYIIMN U MHBIX HOPMATHUBHBIX TIPABOBBIX aK-
TOB. ["apaHTUPOBAHHOCTH MpaB U CBOOO] — BaKHEUIIINI KOHCTUTYLIMOHHBIN MTPUHIIMII,
KOTOpBIM HaxoauT cBoe oTtpaxeHue B Koncturynuu Pecnyonuku benapycs. Hampu-
mep, 4. 1 cr. 10 d'paxxnannny Pecnybnmku benapyces rapanTtupyercs 3ammra u 1o-
KPOBHUTEIBCTBO TOCYapCTBa Kak Ha TeppuTopuu bemapycu, Tak u 3a ee mpeaenaMmu».
Y. 3ct. 21 d’ocynapcTBo rapaHTUpyeT MpaBa U cBOOO bl rpakaan benapycu, 3akper-
neHHble B KoHCTUTyLIMH, 3aKOHAX W MPEIyCMOTPEHHbIE MEXAYHAPOJIHBIMH 00s13a-
TenbCcTBAMU TocynapcTBa». U. 6 ct. 32 Monoaexu rapaHTUPYETCS TIPaBO Ha €€ Y-
XOBHOE€, HPaBCTBEHHOE U ¢u3ndeckoe pazpurue». Y. 1 ct. 33 Kaxxgomy rapantupy-
eTcsi cB000ja MHEHUH, YOSXKICHUN U UX cBOOOIHOE BhIpakeHue». U. 1 cr. 45 d'paxk-
nanam PecnyOnuku Benapych rapantupyercs mpaBo Ha OXpaHy 370pPOBBS, BKIIIOYAs
OecriaTHOE JICYeHHE B TOCYAAPCTBEHHBIX YUPEKACHHUSIX 3paBOOXpaHeHus». Y. 2 cT.
49 "apaHTHPYIOTCS AOCTYIHOCTh U OECIIATHOCTH OOIIET0 CpeaHero u mnpodeccuo-
HAJIbHO-TEXHUYECKOTr0 0Opa3oBanusi» [1].

ABTOp NpUJEPKUBAETCS TOUKHU 3PEHUS], COTIIACHO KOTOPOM MpaBa, peain3aluio
KOTOPBIX TOCYIAPCTBO TAPAHTHPYET, a HE MPOCTO 3aKOHOAATENIBHO 3aKPeIUIsieT, 3aHNMa-
10T 0C000€ MECTO B CUCTEME BCEX KOHCTHUTYLIMOHHBIX MPaB. B 3Ty rpymimy Takxe MOXXHO
OTHECTH TpaBa, 3aKkpervieHHble B 4. 2 cT. 63 Konctutyuuu Pecybnuku benapyck, koto-
pbI€ HE MOT'YT OBbITh O'PAaHMYEHBI JIAKE B MEPUO/1 YPE3BBIYANHOTO MOJIOKEHHUS.

PeanbHOCTH MPaBOBOTO CcTaTyca 3aBUCHT HE TOJIBKO OT TapaHTU MpaB M CBO-
6ox. BaxxHoe MecTO 3aHMMAET 3amuTa KOHCTUTYIIMOHHBIX IPaB U ¢cB0O0A. Mexanu3ma
MIPABOBOM 3aIUTHI JOJKEH MPEJCTABISTH COOOM 3aKOHOJATENBHO 3aKPEIJICHHBIN Te-
peYeHb CPEJICTB U CMOCOOOB MO BOCCTAHOBJICHUIO U JajbHEHIIeH peanu3alnuu Hapy-
MICHHBIX TpaB u cB0o0o . [Ipu 3TOM clieyeT OTMETHTH, UTO B CUCTEME TIpaBa HapsIy C
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YTOJIOBHO-TIPABOBOM, aJIMMHUCTPATUBHO-IIPABOBOM, TI'PaXKAAHCKO-IIPAaBOBOM, MEXIY-
HapOJHO-TIPAaBOBOM, KOHCTUTYLMOHHAs 3allMTa 3aHUMaeT 0coboe MecTo, 4YTo 00y-
CJIOBIICHO MOJIOXKEeHUsAMU camMoii KoHcTUTynuu, KOTOpas yCTaHaBIMBAaE€T OCHOBHBIE
NPUHLIUIB U (POPMBI 3aIIUTHI PAaB YEIOBEKA U TPAKAAHMHA, TPEIONPEAEIsIs BCEe 0Tpac-
JIEBBIE BU/IbI FOPUIMYECKON 3aIUTHl U aKTUBU3UPYS MX NPAaBO3AILUTHBIN OTEHIIMAI, BO-
BJIEKAET KaK HAllMOHAJIbHBIE NIPABO3AILUTHBIE HHCTUTYTHI, TAK U MEXKAYHAPOIHBIE.

ABTOp coryiaceH ¢ Toukoi 3peHus B.B. KonecHukoBa, cormacHO KOTOpPOUl MH-
CTUTYT KOHCTUTYLIMOHHOM OTBETCTBEHHOCTH TECHO CBSI3aH U BBITEKAET U3 MHCTUTYTA
rapaHTHid M 3alIUTHI IPaB U cBoOOX rpaxkaan Pecyonuku benapycs, a, cinenoBareis-
HO, oO1Iel LeIbl0 IOPUINYECKONH OTBETCTBEHHOCTH SIBJSIETCA 3allluTa MpaB U cBOOO.
Yej0BeKa U rpaxaanuna [6, c. 53].

BosBpamasice k ¢opmam 3alMTHl MpaB U CBOOOJ, CIEAYyeT OTMETHTb, YTO CY-
neOHas 3aIIiuTa UMEeT MHOXKECTBO IPEUMYILECTB IO CPABHEHUIO C IPYTUMHU (popmamu
3alUThl IpaB U cBoOog. C 3TUM corjacHbl MHOTME yueHble-nipaBoBezbl. Tak, H.A.
UYeunHa ykas3plBacT Ha TO, YTO «IBYEAWHAs IPUPOAA IpaBa Ha 3aILUTY SBJISETCS ra-
paHTHEl pealn3aluy IpaB IpaxkaaH, NPOBO3IVIAIICHHBIX KOHCTUTYyLMEN, TTOCKOJIBKY
IpaBoO Ha CyAEOHYIO 3aIUTy, C OAHOH CTOPOHBI, SIBISETCS COCTABHBIM JIIEMEHTOM
IPaBOBOrO CTaTyca rpakJaHMHA, a C, APYroil CTOPOHBI, - CIOCOOOM OOecreueHus 3a-
IIUTHI PYTHX CYObEKTUBHBIX IpaB [7, c. 63].

Cynebnas 3amurta B Pecnybmuke bemapyck ocymecTBisieTcs Bceil CUCTEMOM
CyIneOHBIX yUpexaeHnH, (PyHKIIMOHUPYIOIUX B peciyOyrKe. JTO ele OJHO U3 YCIIo-
BUH, rapaHTUpYIOLIee pealn3alnio 1paBa Ha cyAeOHy0 3alMTy TpakJaHamu B Pec-
ny6nuke benapycs. OnHako aHanu3 cyeOHON (HOPMBI 3alUTHI T03BOJIET BBIIBUThH U
HEKOTOpBIE €€ HEeNOCTaTKU: 1) HeoOXOAMMOCTh HAJIMUYUS COBPEMEHHBIX, KaueCTBEH-
HBIX, IOCJIEAOBATEIbHBIX M CTA0WIBHBIX MAaTEPHAIBHBIX M TPOLECCYaTbHBIX HOPM
npasa, 00eCreunBaroIUX MMOANOTOBKY, PACCMOTPEHUE U pa3pelleHue Pa3InyHbIX Ka-
TEropuil COpoB KBATU(PUIMPOBAHHBIMHU CYJbSIMU U 3aKOHHOCTb, U 0OOCHOBAHHOCTb
CyAeOHBIX IMOCTAaHOBIICHHI, CBOEBPEMEHHOCTh O0KAJIOBaHUS CyIeOHBIX PElIeHUuil; 2)
OIpeleNICHHAst HEAOCTYITHOCTD MPAaBOCYAus, TaK KAaK JUIsl COCTABIECHUS UCKOBOTO 3asIB-
JeHHUs He00X0 MO 00J1a/1aTh COOTBETCTBYIOLUIMMHU 3HAHUSAMU ITPOLECCYaTbHOIO U Ma-
TEpUaIbHOIO MPaBa, a 3aKa3aTh €ro COCTABJIEHUE Y KBAIN(DULIUPOBAHHOIO CHEIMAIIU-
CTa He KaXIblii CMOXKET; 3) 3arpyKEHHOCTb CY/EH, CICICTBHEM UYero SIBIISICTCS Hapy-
LIEHUE CPOKOB PACCMOTPEHHMS I€]I U KAYE€CTBO PACCMOTPEHUS.

Takum oOpa3oM, rapaHTUU NPU3BAHBI CO3JAaTh YCJIOBHS, MPH KOTOPBIX 3aKper-
neHHble B KOHCTUTYLIMU M IpYrHX HOPMATHBHBIX IPABOBBIX aKTax IpaBa U CBOOO/bI,
CTaHOBWJINCH JEUCTBUTEIBHOCTHIO. be3 COOTBETCTBYIOIIMX rapaHTUM BECh KOMIUIEKC
1paB 1 CBOOOJ, IPOBO3IJAIIEHHBIX B KOHCTUTYIMU U JpYTUX HOPMATHBHBIX PABOBBIX
aKTax, SBJIIIOTCS E€KIapaTUBHBIMU U HOCSAT (hopMalibHBIN Xapakrep. Hapsny c rapan-
TUSIMH PEaJbHOCTh MIPABOBOrO CTAaTyca IpakJaHWHA OOECIeYMBAETCS HAJIMYUEM pas-
JIMYHBIX (JOPM 3aIUTHI TIPaB U CBOOOI, Cpeii KOTOPHIX 0c000€ MECTO 3aHMUMAET CyAeO-
Hast 3ammTa. DPPEeKTUBHOCTU CyAEOHON 3aIIUTHI CIIOCOOCTBOBAJIO OBl YIPOIIEHHE U
yJlelieBlIeHne Cyae0HON MpoLeyphl, COKpAIlEHHE CPOKOB JOCYAEOHOro U Cy/1eOHOro
HPOU3BOJICTBA, CBOEBPEMEHHOCTh U CIIPABEUIMBOCTh CYAEOHOIO pa3OupaTenbCcTBa, He-
00X0JIMMOCTb COBEPIIEHCTBOBAHUSI KOHCTUTYLIHUOHHOTO CYAOIIPOU3BOICTBA.
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VJIK 342.74
MHUPOBASI IPAKTHUKA 3AKPEIUIEHUS OBA3AHHOCTEN
HA KOHCTUTYIIMOHHOM YPOBHE: CXOJICTBA M PA3JTAYHS

T.M. Kucenésa,
doyenm Kagedpvl KOHCMUMYYUOHHO20 Npasa rpududeckoco gaxyremema benopyc-
CK020 20CY0APCMBEHHO20 YHUBEPCUMEMA, KAHOUOAM IOPUOULECKUX HAVK

Hapsany ¢ npaBamu u cBo6oaMi 00S3aHHOCTH SIBJISIIOTCS HEOTHEMIIEMBIM 3JI€-
MEHTOM KOHCTUTYLIMOHHO-IIPABOBOI'O CTaTyca JIMYHOCTH, IIPU 3TOM BOIIPOCaM peasu-
3allMM KOHCTUTYLIMOHHBIX 0053aHHOCTEHN B IOPUANYECKON JINTEPAType BHUMAHUS yie-
JsieTcs 3HauuTeNNbHO MeHblle. OHako 0e3 MOHMMAaHUs CYIIHOCTH, Liefieil, OCHOBaHUM
U TIPEIENIOB YCTAHOBJICHHUS KOHCTHTYIIMOHHBIX OOS3aHHOCTEH HEBO3MOXHO B MOJIHOU
Mepe OIPEAEIUTh CYIHOCTh, COJEP/KaHNUE U TPAHMIIBI ITpaB U cBOOO TMUHOCTH. [Ipu-
YHMHBI CJIOKUBILIErOCsS OTHOIIECHHUS K KOHCTUTYLIMOHHBIM B YaCTHOCTH U IOPUINYECKUM
00513aHHOCTSAM B IIEJIOM MOTYT ObITh pa3nuyHbl. Hampumep, JI.JI. BoeBonun momarai,
YTO IPUYMHA 3aKJII0YAETCs B BUAUMOM MpocTtoTe 00s13aHHOCTH. [lo ero MHeHuIo, «Ha
HEPBbII B3IV MOXKET MOKa3aThCs, YTO XapaKTEPUCTHUKA IOPUANYECKOW 00sS3aHHOCTH
MO’KET OBITh CUEpIIaHa KPATKUM OIPEIEIICHUEM €€ MTOHATHS, IOCKOJIbKY OHA HE NMe-
€T TOW CII0)KHON BHYTPEHHEH CTPYKTYpbI, KOTOpas MpHUCyIIa CyObEKTUBHOMY IIpaBy»
[1, c. 26]. OnHako opuaAnYECKHe 00SI3aHHOCTH TaKKe 3aC/TyKUBAIOT MOAPOOHOrO H3y-
YeHHs, TaK Kak 0e3 aHanan3a 00SA3aHHOCTEH HEBO3MOXKHO B ITOJIHOM Mepe MOHSTH CYIII-
HOCTb IIpaB U cB0oO0J. Kpome Toro, j100ass KOHCTUTYLIMOHHAs O00SI3aHHOCTh XapaKTe-
pHU3yeTcs HE MEHEee CII0KHOM CTPYKTYpOM, 4eM MpaBo miu cBo0oa.
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