2010 BECTHHUK I10JIOLJKOI'O I'OCYJJAPCTBEHHOI'O YHUBEPCHUTETA. Cepusi D

V]IK 349.4(476)
MOHATHE M CYIHOCTH OTPAHUYEHUI 1 OGPEMEHEHMIA ITIPAB HA 3EMJTIO
B PECITYBJIMKE BEJIAPYChH
0.4. XOTBKO

(benopycckuii 2ocyoapcmeennutit ynusepcumem, Munck)

060cHO8bI6AEM S AKMYATILHOCG NPOOREMbL UCCICO08AHUSL 02PAHUYEHUT U 0OPEMEHEHUTl NPA8 HA 3eMIO.
C nosuyuil Kpumuuecko2o aHami3a paccmampusaomcs meopemuieckue nooxoosl, nPeOCmaeieHHble 6 HAYUHbIX
UB0AHUAX, K KAME2OPUAM OSpaHu4erull u oopemenenull npas na semmo. Tloxkazano coomuowieriue noHAmutl 0panu-
yenuti u obpemeneHull npag Ha 3emmo. JJoKkazvleaemes noodceHue 0 mom, Ymo OanHble S8NeHUsT CIUUKOM PA3HO-
POOHBL U UMEIOM PAZHOPOOHbLE CHEPbI NPUMEHEHUS, UX PA3SPAHUYEHUE S8TAIeMC ST HeOOX0OUMBIM OJsl OQIbHEUUUX
3eMenbHbIX omHoweHull. Opeanuzayusi 0esmerbHOCmU 6 chepe YHKYUOHUPOBAHUSL O2PAHUNEHULL NPA8 HA 3eMIIO 6
Pecnybnuke Benapyce 6 coBDeMEHHbIX YCA0GUAX UMEEN 02POMHOE HAUCHIE, NPU IMOM BANCHA ONMUMUAYUS HOD-
MAMUBHO20 Pe2yIUPOBaHUs. OAHHBIX OMHOWIEHUL, NO36ONAOWUX OCYWeCcmeums 3awumy npag cyovekmos. [lpeo-
CMABNEHO ABMOPCKoe OnpedeieHle Kame2opuil ogpanudeHui u oopemenenuti npas na semmo. Cehopmymuposarvi
NPEONONCEHUSI NO COBEPULCHCIMBOBAHUIO NPABOBBIX OCHOB OSPAHUNEHUL U 0OPEMEeHeHUl NPas HA 3eMI0.

BBenenne. PazButiie COBpeMEHHOTO 3eMEIFHOTO 3aKOHO/IATENBCTBA TIOPOMIIO MHOYKECTBO HOBBIX TIPOOIIEM,
CBS3aHHBIX C COOTHOIICHHEM HHTEPECOB IOCYIAPCTBA M COOCTBEHHUKOB 3EMeNTb, 3eMJICBIIAICIbLER, 3eMIICTIONb30Ba-
Tesel. YcTaHaBIMBaeMble OTPaHNYCHHSI 1 0OPEMEHEHNSI TIPaB Ha 3eMITIO CO3/AI0T YCIIOBUSI JUTSl TMHAMHYHOTO U YC-
TOMYMBOTO PA3BUTHS SKOHOMHKH, COIEHCTBYIOT PEIIEHUIO 3aa4 B 00aCTH COLMAIbHO-3KOHOMUYECKOTO Pa3BUTHUS
Pecny0Oimiku benapych, obecnednBaroT ONTUMAIBHOE COOTHOIICHNE HHTEPECOB COOCTBEHHUKOB 3eMeNb MM HHBIX
npaBooOaiaTenei, 00IecTBa 1 rocy1apcTBaa.

B Gemopycckoit Hayke mpobiemMam, CBI3aHHBIM C OTPAaHUYCHUSMU (0OpEeMEHEHHSIMHI) TIpaB Ha 3eMJII0, He yae-
nsercs TpeOyeMoro BHUMaHHUsL. JIaHHOH TeMe TOCBAIIAlOTCs OT/ENbHbIe Hay4YHbIE MTyONKaliy, KOMMEHTapHH K 3a-
KOHOJIATEbCTBY, OJTHAKO BOIPOCHI YSICHEHUS MOHSTHS M CYIIHOCTH OTpaHWueHHH (0OpeMeHeHHH) paB Ha 3eMITI0 B
OTEYECTBEHHO! Hayke MPOpabOTaHbl HEAOCTATOYHO, 3aTParuBalOT JIMIIb OT/ICIbHBIC ACIIEKTHl 0003HAUYEHHOM TEeMBI,
XOTA B 3apYO€XHOM JINTepaType UMEETCs! psil IMCKYCCHOHHBIX HaNpaBJIeHNH B JaHHOH cepe 0OIIecTBEHHBIX OTHO-
IIEHHH, KOTOPBIE MPEICTABISIIOT nHTEpec i1 PecyOnukn benapych. AHanmM3oM v cpaBHEHHEM OrpaHUYEeHHH U 00-
pEMEHEeHHI MpaB Ha 3eMITF0 3aHIMAlNCh Takne yueHble, kak H.W. ABepesHOoBa, .FO. Axkypartos, /I.B. Bycyiiok,
B.I1. Kambrmanckuid, A.H. JIyxxuna, 1.B. Muponenko, B.A. Muxprokos, T.b. CtankeBuy, H.B. Uepkacckas u ap.
Heobxommmocts pa3paboTKe MOHATHITHOTO arapaTa orpaHuyeHnid (0OpeMeHeH ) TIpaB Ha 3eMITIO B HAI[OHATBHOM
IOPUINIECKON TOKTPHHE OOBSICHIETCS CPAaBHUTEIILHO HEAaBHUM BBEICHHEM B OEIIOPYCCKYIO CHCTEMY NpaBa Kare-
TOpUM «OrpaHuyeHus (0OpeMEeHEeHUs) MpaB Ha 3eMIII0» HECOINIaCOBAaHHOCTHIO M HECOBEPIIEHCTBOM HEKOTOPBIX
MIPaBOBBIX HOPM, KOTOPBIE IIPUBOJIT K PA3IMYHOMY ITOHUMAHHUIO UX CYIIHOCTH U OTIPEJIETICHUIO €T0 COJIep KaHMS.

HoBu3Ha yka3aHHOW KaTeropuH, JeraibHO ONPEAEICHHO B 3aKOHOIATENIBLCTBE, a CIIEIOBATENBLHO U 00b-
eKTUBHO OOYCIIOBJICHHAsl HEAOCTAaTOYHAs pa3pabOTaHHOCTh JAHHOW TeMaTHKH B OEIOpYCCKOH NpaBOBOH Hayke
CBHJIETENILCTBYIOT O HEOOXOANMOCTH IPOBEACHHS OoJiee TIyOOKOTO M KOMIUIEKCHOTO HAydYHOTO HCCIICIOBaHHS B
0003Ha4eHHOH 00nacTu. [loaToMy 11eIb HACTOSIIEro UCCISAOBAHUS COCTOUT B TOM, YTOOBI PACKPBITh CYITHOCTh
OrpaHMYeHNH 1 0OpEMEHEeHHH IIpaB Ha 3eMJII0 Ha OCHOBE MX aHalIn3a, CPaBHEHUS, pa3rpaHHUYeHHs, BBIPabOTaTh
€/IMHBIH MTOIX0]T K TIOHUMAaHHIO 1 OIPENIENICHNIO CO/IePKAaTEIbHOM CTOPOHBI JaHHBIX SIBIICHUH.

OcHoBHas YacTb. B 00bIIeHHON KU3HN OBIBaET BeChbMa 3aTPyJHUTEIBHO OOHAPYKUTH Pa3TUIUs MEKIY
orpaHn4eHNeM U oOpeMeHeHHeM Tmpasa. [Ipobiiema ynoTpeOneHHs B 3aKOHOJATENBCTBE 3THX JBYX TEPMHHOB
CYILIECTBYET M OCTAETCsI HEPa3peIIeHHOH 70 HACTOAIIEro BpeMeHH. JleficTBUTEbHO, BO3MOXKHBIE TPYAHOCTH pas-
TPaHUYEHUS ATUX TOHATHI MUTAIOTCSI B HEMAJIOM CTENEHU U COOTBETCTBYIOUIMMH 3aKOHOAATENbHBIMU MTOJIOXKE-
HUSIMH, KOTOPBIE HE JICNIAI0T PA3IHYHs MEK/Ty HHTEPECYIONTMMH HAC MTOHATHSIMHU.

TepmuH «orpaHndeHus (0OPEMEHEHHUsI) MTPaB Ha 3eMJTF0» BeChbMa IMUPOK Mo 00beMy. C OJHON CTOPOHHI,
BKJIFOYAET B €051 COBOKYITHOCTH CPECTB, OTPAHMUUBAIOIINX ACITEILHOCTH COOCTBEHHHKOB 3€MENIb, 36MJICBIIA/IEIb-
1IEB, 3€MJICTIONB30BATENEH, K KOTOPBIM OTHOCSTCSI 00S13aHHOCTH, 3aIIPEThI, IPHOCTAHOBIEHHS JEUCTBUIA IO HCIIOJIb-
30BaHHIO 3EMENbHBIX YYaCTKOB, CEPBUTYTHI, JIUMHTHI, MEPBI 3allIUTHI, HaKa3aHWs, npeceueHus u T.4. Ho, ¢ apyroi
CTOPOHBI, JAHHOE €r0 IIOHKMaHHUe BEChMa 0000IIaroIee, PACIIIIBIBYATOE U IOBOJIBHO IMCKYCCHOHHOE.

Jns Toro 4ToOBI OoJiee MOTHO NMPEACTaBUTh HCCIENyeMOe sIBIIEHHE, HE00X0AUMO 00paTUTHCS K 3aK0-
HOJATeIbHOMY ompenenennto. B coorerctum ¢ Komexcom o 3emute 2008 roma mop orpanndeHusMu (oOpeme-
HEHUSIMH) TIPaB Ha 3€MEJIbHBIN yYacTOK ITOHUMAETCSl HATMYKME YCTAaHOBJIEHHBIX 3aKOHOM HJIM YIIOJIHOMOYEH-
HBIMH OpTaHaMH B MPEIYCMOTPEHHOM 3aKOHOM IOpSIJIKE YCJIOBHH, 3amnpenieHnil B OTHOIEHUU OCYIECTB-
JICHUSI OTACIbHBIX BUOB XO3SHCTBEHHON MIIM WHOW AESATENBbHOCTH, APYTHX IIPaB Ha 3€MENbHBIH y4acTOK B
HeNAX OOIIECTBEHHON MONb3bl U 0E30TaCHOCTH, OXPaHbl OKPYKAIOIIEH Cpelbl U HCTOPUKO-KYJIbTYPHBIX
IIEHHOCTEH, 3aIMTHI MIPaB 1 3alUIIaeMbIX 3aKOHOM MHTEpecoB apyrux nur [1, c. 7].
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Ha nam B3misin, npu aHanu3e TAaHHOTO OMpEACNICHHs BUAWTCS psifl MPOOJIEMHBIX acIeKTOB. Bo-mepBhIX,
3aKOHOZATENbh HEe BUAWT Pa3HHUIBI B TEPMHHAX, OOBEIUHSS J(Ba TOHSATHS «OTPaHHYECHUS» U «OOpEeMEHEHUs» B
€IMHOE TIeJI0e, MCHOIb3Ys X KaK CHHOHUMEI. BO-BTOpBIX, HET YETKOCTH B 00OCHOBAaHHOCTY BBEAEHHS OTpaHU-
YEeHUI MPaBOMOYMI COOCTBEHHHKOB 3eMeJlb, 3€MIICTIONIb30BaTelNeid. B-TpeThux, Kak OnpenesuTb Ty TpaHb, Ha-
CKOJILKO COpa3MEepHBI OrpaHHueHus JIM00 oOpeMeHeHus (100 TO W JApyroe) mpaBaM M 3aKOHHBIM HHTEpecam
KOHKPETHBIX 3eMJIETIONIb30BaTeNel, o0lecTBa B LiesioM. Benp sto0ast criopHas cutyaius TpeOyeT B IEpBYIO oue-
penb oOparieHust K HopMaM HallMOHAJILHOTO 3aKOHOAATeNbCTBa. Ha ceroHsmHuii 1eHb eIMHCTBA B TEPMUHOJIO-
THU WCCIIEYEMOTO SIBJICHHUSI M YETKOTO HOPMAaTHBHOTO MHCTPYMEHTAPHSI B OTEUECTBEHHOM 3aKOHOJATENILCTBE U
Hayke HeT. OueBHIHO, TPYAHOCTH B U3y4YE€HHH CYIECTBEHHBIX CBOIMCTB OTpaHMYEHUH 1 0OpEeMEHEeHUH NpaB 3e-
MEITBHBIX COOCTBEHHUKOB OOYCIIOBIJIEHBI HE CTOJIBKO HEIOC/IEA0BATEIbHBIMI 3aKOHOTBOPUECKUMHU PEIICHHSIMHU,
CKOJIBKO HCITOHUMAHHUEM HpaBOBOﬁ NpUpOAbI U CYHTHOCTH HOBOT'O SIBJICHHS.

Kpowme Toro, B 3akone Pecniyomnuku benapyck «O rocynapcTBEHHOH perrcTpaiyy HeIBUKUMOTO UMYIIle-
CTBa, MPaB Ha HETO M cJeNoK ¢ HUM» ot 22 utong 2002 rona orpanuueHre (oOpeMeHeHUe) MpaB TPAKTYIOTCS
Oostee WMPOKO, B ABYX 3HAUCHMAX: KaK IIPABO B OTHOUICHWH KOHKPETHOTO HEABMKMMOTO MMYIIECTBA JIHIA, HE
SIBISIIOIIErOCsl COOCTBEHHNMKOM, B TOM YHCJIE CEPBHUTYT, MIIOTEKa, JTOBEPUTEILHOE YIIPABICHNE, apeH/a, 0e3B03-
ME3/IHOE TOTb30BaHNE; U KaK YCIOBHE WIH 3alpellieHne, OTpaHnIUBaroIee MpaBooiaaaTesi, B TOM YHCIIE apecT,
MIPUCBOCHHE HEIBIXMMOMY HMYIIECTBY CTaTyca IaMSITHHKAa HMCTOPUKO-KYJIBTYPHOTO HACIEAWs; OTpaHUYCHHE,
YCTaHOBJICHHOE B OTHOIICHNM HEABMKMMOTO UMYIIECTBA B CBSA3M C 00CITY)KMBaHHEM JIMHHUH 3JIeKTponepenad, Tpy-
OOTIPOBOJIOB M HMHBIX HWH)KCHEPHBIX COOPYXKECHHH; OOpeMEHEHHE, YCTAHOBJIEHHOE B OTHOIICHHMHM HEABMKHMOTO
MMYILIECTBA NPH MIPHBATU3aLMU TOCYapcTBEHHOro umyectsa [2]. [louemy orpanndenue u oOpeMeHeHHe IpaB —
370 paBo? Kak jxe nmpaBmibHO: orpaHndeHne (0OpeMeHeHHe) — 3TO yCIIOBUE WK 3anpernienue? Bexp Mexmy ye-
JIOBUSIMH, TPaHHULIAMH, TIpEJENaMH, 3alpelieHUsIMI €CTh JIOCTaTOYHO BecoMasl pa3HHIA. BakHO OTMETHTH, 4TO
JJAHHOE OIIpEAEeIeHHE, 3aKpEIUIEHHOE B 3aKOHOAATENbCTBE O IOCYAApCTBEHHOM PErHCTpalMy HEIBUXKUMOCTH,
BKJIIOYaeT B ce0s OoJiee MUPOKHUI T0IX0/, KOTOPBIHA B 3eMEIbHOM 3aKOHOAATENILCTBE HE YUTEH.

HarmonanbHOe 3aKOHOIATENLCTBO TIO3BOJISIET TPAKTOBATh OTPAHUYEHHSI M OOpPEMEHEHHS TIPaB Ha 3eMITI0
KaK WICHTUYHbIC, PaBHO3HAYHBIE ITOHATHS, M, COOTBETCTBEHHO, CIY)KUT OCHOBAHHUEM WX OTOK/IECTBICHHS B
IOpUIMYECKOH uTeparype. OfHAKO aHAM3 TO3UIMK YYSHBIX B OTHOIICHUH JIaHHOTO TpEeIMETa UCCIEeIOBAHMS
HE SIBJISIETCS CTOJIb OIHO3HAYHBIM.

B cnienmansHO#M nUTEpaType HMEIOTCS Pa3IMYHbIe TOYKH 3PEHHUsI Ha COOTHOIICHNE TEPMUHOB «OTrpaHuye-
HUSI» U «OOpeMEeHEeHUs)» — KaK CHHOHMMOB M KaK HECOBMAJAIOIMX NOHATHH. [IpuaepkuBasch MocieqHero,
B.B. JlonuHcKas cuuTaer, 4To B KauecTBE 0OpeMEHEHH yCTaHABIUBAIOTCS IOTIOJHUTEIbHBIE IPaBa, 3aBHCHMBbIE
OT TpaBa COOCTBEHHOCTH, a OTPaHHMYEHNE OTHOCHUTCS TOJIBKO K CYIIECTBYIOIEMY CYOBEKTUBHOMY ITpaBy Ha 00b-
€KT U He IPUBOAMT K YCTaHOBJICHUIO HOBOTO ITpaBa [3].

Kawmpimanckuit B.I1. mo aToMy noBoly CUUTaET, 4TO MOHITHS «OOPEMEHEHUEY U «OTpaHHYeHHe» OIHM3KH,
HO HE SIBJISAIOTCS aOCOMIOTHO AyOnmupyromuMu apyr apyra. Oopemenenue, no Muennto B.I1. Kampimanckoro,
3TO NPUBHECEHHOE M3BHE MPABO TPETHUX JIUII, MPEISITCTBYIONIEE COOCTBEHHUKY BEIM CBOOOIHO B ITOJTHOM 00B-
€Me pealT30BaTh CBOU MpaBoMounsi. OOpeMeHeHre MOXKET IPE/IIIoNaraTh Mepexo]] BMECTe ¢ 00BEKTOM (BEIIIBI0)
K HOBOMY COOCTBEHHHKY M HEKOTOPBIX OOS3aHHOCTEH IO OTHOIIEHHIO K ONMPEAETICHHBIM JINIAM, CBS3aHHBIM C
IPHOOPETEHHOM Belbi0 (HAapuMep, cOOMI0ACHIE TIPaB apeHaaTopa Mo J0roBopy apenas! u 1.11.) [4]. Takoe cy-
JKJICHHE JIOCTaTOYHO OOOCHOBAHHO, IOCKOJIBKY B IOPHIMUYECKOM JIMTepaType BCTpEUaeTcs yTBEP)KIACHHE O TOM,
4T0 0OOpeMeHeHHe UMEHYeTCs CyObeKTHBHOM 00s13aHHOCTBIO [5, ¢. 94], T.e. mobas 00I3aHHOCTD MPE/ICTABISET
«oOpeMeHeHre (CTeCHEeHNE) CyObheKTay, TOrIa Kak CyObEeKTHBHOE MIPABO BBIpa)KaeT CTENEHb CBOOOABI CyOBEKTa.
TakoMmy OOpEeMEHEHHUIO MPUIACTCS CMBICH M 3HaYE€HHE «OTBETCTBEHHOCTH», ITOCKOJIBKY 32 HEHCIIOJHEHUE TeX
WJIN MHBIX JEHCTBUH MOTYT OBITh IPUMEHEHBI Mephl B3BICKaHUs. bonee Toro, eciam ncxomuTh n3 GOpMaIbHOM
CTOPOHBI BOTIPOCA M PacCMaTpUBATh O0SI3aHHOCTH € TOYKH 3pEHHSI HX ITPABOMEPHOTO AEHCTBHS, TO 00sI3aHHOCTD
MOJeT OBITh CKOpee 00pEMEHEHNEM, YeM BBICTYIIATh OTPaHHYMBAIOIINM (aKTOPOM.

B cBsi3u ¢ 3TUM mpencTaBiseTcsl BEPHBIM CUNMTATh, YTO OOPEMEHEHHs YCTaHABIMBAIOTCS KaK 3aKOHOJa-
TENBCTBOM, TaK M Ha OCHOBE JIOTOBOPHBIX OTHOIIEHHH. Hanpumep, cOOCTBEHHHK 3eMENbHOTO y4acTKa, IPHHH-
Mas Ha ce0s 00s3aTelIbCTBA, LIeJICHAPABIEHHO U OCO3HAHHO OOpEeMeHseT cBoe CyObEeKTHBHOE NPaBO COOCTBEH-
HOCTH C LIEJIBI0 U3BJICUYEHHS MPUOBUTH OT HCIIONIb30BaHHS 3EMENIBHOTO y4acTKa. Tak, 3ayl0)KeHHBIH 3eMeJbHBIH
Y4acTOK MOXKET OBITh OOpeMEHEH NpaBaMU TPETHUX JIMII IIyTEM CIa4yH B apeH1y. B cBoto ouepens 000CHOBaHHO
MHEHHE, 110 KOTOPOMY OrPaHUYEHHSIMU TpaBa COOCTBEHHOCTH SIBJISIIOTCSI CTECHEHUS, 3aTPYJHEHHS COOCTBEHHU-
Ka B OCYUIECTBJICHWH €r0 CyOBEKTHBHOTO MNpaBa C LENbI0 00ECHEYEeHHUs 3allUThl OCHOB KOHCTHUTYIIMOHHOTO
CTpOSsi, HPaBCTBEHHOCTH, NPaB M 3aKOHHBIX MHTEPECOB JIPYTUX JIUII, oOecrieueHust 000pOHBI CTpaHbl U Oe3omac-
HOCTH TOCyJIapcTBa. YKa3zaHHbIE OTPaHMUYCHUs YCTaHABIHMBAIOTCA 3aKOHOM, a TaK)Ke JOTOBOPOM B MPEIYCMOT-
PEHHBIX 3aKOHOM CITy4asiX, B OTJIMYHME OT 0OpeMeHeHHH, BO3IaraeMbIxX Ha cedsi COOCTBEHHHKOM [5)].

Cunopenxko A.1O., yka3piBast Ha TO, YTO JTaHHBIE TEPMUHBI SBISIOTCS CHHOHUMAMU W Pa3TMYaroTCsl JIUIIb JIEK-
CHYECKH, apTyMEHTHPYET 00OCHOBAaHNE MX PA3HUIIBI B TOM, YTO KOHKPETHO ITOIKUT OTPAHWYCHHIO M OOpeMeHe-
HUIO: KOT/]a TOBOPSIT O MpaBax, TO OHU OIPaHUYMBAIOTCS, @ KOTa 00 MMYILlECTBE — OHO oOpeMensiercs [6, c. 28].
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OnHako, Ha HalI B3IJISAH, HEb3sl TOBOPHUTH O MOJHOW MICHTUYHOCTH MOHSATHH, 0003HAYaeMbIX 3THMH Tep-
MUHaMHU. BeposiTHO, 10 1opuYeckoMy 3Ha4eHHI0, (JopMe U MOCIEeICTBUSIM YCTAaHOBIICHUS! HX MOKHO TIPHPaBHH-
BaTh JIpyr K apyry. Ho u3 atoro He cienyer, 9To MOXHO JIeNaTh BBIBOJ O TOXKAECTBEHHOCTH MX COLMATBHOU U
IOpUINYECcKOi Tiprpobl. Kpome Toro, ecimit Obl JaHHBIE TIOHATHS SBISUTICH CHHOHUMAMH, TO C TOYKH 3PEHHUS 3aK0-
HOZATEeNIbHOM TEXHUKH, He ObUTO OBl HUKAaKMX OCHOBAaHHMH MCIIOJIb30BATh B TEKCTE 3aKOHOB 002 ITOHSTHS.

Poccuiickmit yaensiit C.A. boromro0oB mpeyiaraeT «k OrpaHHYeHUSIM TIPaB Ha 3eMJIF0 OTHECTH BCE, YTO OT-
paHWYMBAET NPABO BJIaACHMS, II0JIb30BAHMS M PACTIOPSKEHHS 3eMEJIbHBIM Y4acTKOM, T.€. U OTpaHUYeHHs] 000pOTO-
CMOCOOHOCTH 3eMEJIbHBIX YYaCTKOB M MyOJHMYHBIC CEPBUTYTH» [/, ¢. 267]. Vcmnonb3yeMbie B JaHHOM CY)KIACHUU
SIBJICHUSI «OTPaHUYEHHs] 000POTOCIIOCOOHOCTH 3eMENbHBIX YYACTKOB» M «ITyOJNYHBIE CEPBHTYTHD» B HACTOSIIIEE
BpeMsI He XapakTepHBbI JUIsl OEIOPYCCKOW MPaBOBOM CHCTEMBI, U, KPOME TOTO, 371eCh BOOOIIE HE YITOMHHAETCS I10-
HSTHE «OOpEeMEHEHHE», TEM CaMbIM ITOHSITHS «OTPAHUYCHMS U «OOpEMEHEHNs ITPaB Ha 3eMITI0 COBMEIIICHBL.

CaMOCTOSITEIBLHBIMH 10 COZACPIKAHUIO U IMPAaBOBOMY PETYINPOBAHUIO OIPaHUYCHUS U 06pCMCHeHI/I$[ BH-
it A.H. Jlyxuna. Tak, oTMe4aercs, 4To orpaHuueHHe MPEACTaBIseT CO00i Mepy JOJKHOTO IMOBEJCHUS Cy0h-
€KTa, YCTaHaBIMBAEMYIO B IIEJIIX 3alIUTHI MIPaB oOmiecTBa (TOCyapcTBa) B LEIOM M OTJIENBHBIX JTMYHOCTEH B
Cllydasix, IpsAMO IPeIyCMOTPEHHbIX 3aKoHOM. OOpeMeHeHne — Mepa BO3MOXKHOTO ITOBEJICHUs], OlpesensemMas 1o
BOJIC YYaCTHHKOB IPAaBOOTHOLICHUS, W MPEACTABIACT COOOH JOMOIHUTEIBHOE OpeMsl 10 COJCp’KaHUIO HEellBHU-
JKMMOTO UMYILIECTBA M COOJIIOJICHUIO ITPaB TPeThUX Jinil [8].

[lo Hamemy MHeHHIO, 00OCHOBaHHa TOYKa 3peHUs B.A. MHKpIOKOBa, KOTOPBI YTBEPIKAAELT, YTO «HE
CJIEIYeT IBITaThCSI MPUCTIOCOOUTHCS K HECOBEPLICHHOMY 3aKOHOIATEIbCTBY, HELENeCO00pa3HO M YIpas3JHSTh
KaKo#-1100 M3 TEPMHHOB C LENbI0 0OBEANHEHNS! OJHUM TEPMHHOM COBOKYITHOCTH PA3JIMUHBIX 110 CBOEH IpH-
pOJie IPaBOBBIX ABJIEHHI. B.A. MUKPIOKOB BEpHO CUHTAET, YTO HEJOIyCTHMO YIPOIIEHHOE M HEKOHCTPYKTHB-
HOE OTOXKJECTBJICHNE OOpEeMEHEHUH W OrpaHMYeHHH IpaBa B IIpoliecce 3aKOHOTBOPUECTBA. ABTOPOM c(hopMy-
JHUPOBaH BBIBOJ, YTO, B OTIMYHE OT OTPaHUYCHU, 00peMEHEHHsI HOCAT aKTHBHBIM, TOJIOKUTEIBHBIA XapaKTep.
Bcenencreue ycTaHOBIEHUsT OOpeMeHEeHUs] COOCTBEHHHK CTECHSETCS B MPaBax M3-3a HAJIWYUS MpaB TPETHUX JIHI
B OTHOIIEHHH €ro UMYyIecTBa (PaBO apeH/Ibl, 3aJI0ra, OTPaHHYEHHOTO MOJIb30BAHMS 3eMEIbHBIM Y4acTKOM H
JIPYTHE) WK IpaB TPeOOBaHMS OT HEr0 COBEPIICHUS B UX MOJB3Y KaKUX-TNOO NEUCTBHA B CBSI3U C OONIagaHIEM
0oOpeMeHeHHBIM UMyIecTBOM. Kpome Toro, orMeuaercss 0€3BO3ME3IHBIN XapakTep OrpaHHYeHHUI MpaB coOCT-
BEHHHUKa M TIPE/IIOKEHO 3aKPENUTh ITPE3YMIIIIHIO BO3ME3JTHOCTH BCEBO3MOXKHBIX 00pemeHeHwii [9, c. 8].

AsTtop pazgemsier monoxeHnuss H.H. ABepbsiHOBOH, KOTOpasi, pa3rpaHHumBas 00a IMOHATHS, OTMEYAET, YTO
OTpaHHMYEHHS TIPaB — 3TO YCTAHOBJICHHBIE B 3aKOHE OCOOBIE MpaBHIIa BIIaJICHHS, ITOJIb30BaHHsI, PACIOPSHKEHUS 3e-
MEJIbHBIM YYaCTKOM, KOTOPbIE HOCST MOCTOSIHHBIA XapakTep W HEe MOTYT ObITh OTMEHEHBI WJIM M3MEHEHBI 110 CO-
ITIALISHUIO CTOPOH WM ¢ TedeHneM BpeMeHH. OOpeMeHeHNs — CTECHEHHE MMYILECTBEHHBIX IIPaB Ha 3eMJIIO, yCTa-
HOBJICHHOE Ha OCHOBaHHMH aJIMHHHCTPAaTHBHOIO aKTa KOMIIETEHTHOTO OpraHa WM 3aKOHa, KOTOPOE MOXET OTHACTh
Ipyu JIUKBUAAIIUU OTIPEACIICHHBIX yCHOBI/Iﬁ €ro yCTaHOBJICHHUSI. HOCHCHHHﬁ, 0 MHCHHIO aBTOpa, TCPMUH ITPUME-
HHUM K CEepBUTYTY. Tak, HalpuMep, y4acToK, 0OpeMEHEHHbIH CEpBUTYTOM, MOXKET 10 HCTEUEHUH BPEMEHH BEPHYTh-
CsI B CBOM MPEXKHUI MPABOBOI PEXKKUM U TOT/a yke He Oymer «obpemenen» [10, ¢. 95]. Takum 06pa3oMm, MOKHO CO-
TJIACUTHCS C JAHHBIM CYXX/ICHHEM U TOBOPHUTE JIUIIb 00 «0OpEMEHEHHOCTHY 3EMENIHOTO YJacTKa CEPBUTYTOM.

Uxonmnnkas M.A., apryMeHTHPYsI TOJIOKEHHE O TOM, YTO OOpEMEHEHHsI 3eMENbHOTO ydJacTKa MO CBOEH
IOPUAMYECKOH MTPUPOAE CYLIECTBEHHO OTIMYAIOTCA OT OTPAaHMYCHHH 3eMENbHBIX IPaB, OMpelesseT, YTo odpeme-
HEHUsI TIPEACTABIBIIOT COOOM 3MIEMEHTHI U YCIIOBHS CYIIECTBOBAHMSI CaMOTO TpaBa COOCTBEHHOCTH JIN0O TpaBa I10-
CTOSIHHOTO TOJIb30BAHMUS, SIBIISFOTCS 3aKOHOAATEIBHBIM BBIPAXKEHNUEM ITHX IIPaB, PH MX YCTAHOBJIEHUH HUKAKOE
JMLO HE HafleNsieTcs IpaBaMy B OTHOLLIEHHH 0OPEMEHEHHOTO 3eMeIbHOTO yuacTka. OrpaHHYeHust 3eMebHBIX IIPaB
00CITY)KUBAIOT WHTEPECHl KOHKPETHBIX COOCTBCHHUKOB, BIAJCNBICB, TOIb30BaTeNe, apenaaropos [11, c. 51].
OIHAaKO CTOMT OTMETHUTbH, YTO OTPAHUYCHUS NIPAB HA 3eMeJIbHbIE YUAaCTKH HE BCETAa CIyXaT CPelCcTBOM, 00Ciy-
JKMBAIOLIMM HHTEPECH! APYTHX CyOBeKTOB. Llenn orpaHndeHns npas JIMI Ha 3eMITI0 3aKIIFOYAOTCs IPEUMYIIeCT-
BEHHO B 00ECIIEYCHNH SKOJIOTHYECKOH OE€30IT1aCHOCTH, PAIOHATIBHOTO M 3((PEKTUBHOTO NCIIOIH30BaHUS 3EMETb,
OXpaHBI OKPY’KalolIeil IPUPOIHON Cpelbl, OXPaHbI 3J0POBbS HACEIEHHUS, OXPAHbl HAMSITHHUKOB HCTOPHU U KYJIb-
TYpbl, 000POHBI X OE30TTaCHOCTH CTPAHBI.

CrnetyeT COrNIaCHThCS ¢ TOUKO# 3peHus T.A. Me4eTHHOM, 0 MHEHHIO KOTOPOW 0OpeMEHEHHE YaIle Bee-
r0 MpEeAToNaraeT Nepexol BMECTe C BElIbI0 K HOBOMY BIIaJIeIIbIly ONpeNeSIeHHbIX 00sS3aHHOCTEH, CBI3aHHBIX C
NIPUOOPETEHHOH BEIIbIO (B HALIEM CITydae — B CBSI3U C MIPHOOPETEHHEM 3eMENBHOTO yJyacTka). B pesynbrare yc-
TAHOBIICHHBIX OTPAaHMYECHUI COOCTBEHHHMK JIMIIB BO3JEPKUBACTCS OT KaKUX-JTHOO JeHCTBUH B OTHOIICHHUH IIPH-
HaJUIeKAIEro eMy uMmytiecrsa [12, c¢. 17].

3acimyXuBalOT BHUMaHUs TIO3UIMN YKPAUHCKUX YYEHBIX IPUMEHHUTENBHO K PACCMOTPEHHUIO BOITPOCa OTPaHu-
4JeHn# mpaB Ha 3emimio. Tak, mo mHenmto [1.B. Bycyiiok, oOpeMeHeH s 1paB Ha 3eMITIO SBIIFOTCS Pa3HOBHITHOCTHIO
OTpaHMYCHHH TIPaB Ha 3eMITI0, HOPMBI 00 00pEeMEHEHIX TIPaB Ha 3eMITI0 COCTABIITIOT CYOMHCTUTYT (PYHKITHOHAb-
HOTO WHCTHTYTa orpaHuyeHuii npaB Ha 3emio [13]. Uepkacckas H.B. yrounsier moHsiTie orpaHUdeHH TpaB Ha
3eMeJIbHBIC YYacTKU KaK CIIeNHAaIbHBIA PEKHM HUCTIONB30BaHHUS 3eMEJIFHOTO yJacTKa (MJIM ero YacTH), KOTOPbIH Xa-
paKTepHu3yeTcsl HATMYMEM MOBBIIICHHBIX TPeOOBaHMI K COOCTBEHHHKAM 3€MJIM WIIM 3€MJICTIONB30BATENSIM OTHOCH-
TENBHO TOJIL30BAHKS U (WJIH) OXpaHbl 3eMEIbHOTO y4acTKa, KOTOPBIN YCTaHaBIMBAETCs TOJIBKO B MHTEpecax oe-
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CTBa M (WJIM) TOCY/IapCTBA YIIOJTHOMOYEHHBIM CyOBEKTOM B TIOPSIIIKE, ONPEZEIEHHOM 3aKOHOIaTEIECTBOM, IPH 3TOM
HHUYETO HE YIIOMHHas 00 oOpeMeHeHusIX npaB Ha 3emino [14, c. 16]. Takum 0Opa3oM, akIeHT B HCCIIEAOBAHUSX CTa-
BUTCS MIMEHHO HA aHAJW3 OTPaHWYEHUI MpaB Ha 3eMIIF0, TEPMHH «OOpEeMEHEHHU» MO0 yHOoTpeOsercs KOCBEHHO
1160 BooOlIIe He paccMaTpPUBAETCsl, BOIPOC 00 OIpPeNeNIeHHI Kpyra 0OpeMeHeH!i IOCTaBlIeH He ObLI.

Pa3HooOpasue Bo B3MMIsIax yYSHBIX M HATMYHE B3aMMOHMCKITIOYAIOIINX TOUEK 3PSHHS 110 BOIIPOcaM orpa-
HUYECHUH 1 OOpeMeHeHUI 0OBACHACTCS TeM, YTO JIO0 HACTOSIIETO BPEMEHH OCHOBHBIM HAIIPABICHHEM aHAM3a
BCEBO3MOYKHBIX CTECHEHHH COOCTBEHHHKOB SIBJISJIOCH BBIACHEHUE MX KaUECTBEHHBIX M KOJMUYECTBEHHBIX Iperie-
JIOB, OTIPEZACIICHUE JIOITYCTHMOMN CTEIIEHH BMELIATENbCTBA B NIpaBa IpakaaH, 0COOCHHO B IPaBO COOCTBEHHOCTH,
KaK CO CTOPOHBI TPETHHX JIMII, TAaK H CO CTOPOHBI FOCYAapCTBa, HO HE MPABOBOI MPUPOIBI STHX CTECHEHHUH.

3akuouenne. AHaIHN3 JIEHCTBYIOIIETO 3aKOHOIATEIFCTBA M TEOPETUUECKUX B3IJISII0B HAa JAHHYIO IPO-
OneMy TOKa3bIBaeT, YTO €IUHOTO0 MHEHHS 110 BOIIPOCY O CYIIIHOCTH OrpaHuueHHi (0OpeMeHEeHUil) paB Ha 3eM-
710 He cymiecTByer. [1o HameMy MHEHHUIO, CTOUT Pa3IndaTh MOHATHS «OTPAHUYEHHS» U «0OpEeMEHEeHUsD TIpaB Ha
3eMJIIO M YCTPAHUTh CYIIECTBYIOIIEE CMEIIEHHE UCCIIEeyeMbIX KaTeropuii, MOCKOJIIbKY HECMOTPSI Ha OTIpeeieH-
HYIO CMBICJIOBYIO 6J'II/I3OCTB, AHAJIIU3UPYCEMBIC TIOHATUS HE SABJISIIOTCA TOXKICCTBCHHBIMU.

OOpemeHenne — 3aTpyAHEHNE, NPEIATCTBYIONIEE CYOBEKTY 3eMENbHBIX OTHOIICHHH B IIOJIHOM 0OBEMe
OCYILECTBIIATE CBOM IIOJIHOMOYMS, BKJIIOYAsh HAIWYME DOMOJHUTENBHBIX MPaB TPETbUX JIMI] Ha 3€MJIIO U (MIIN)
00s13aHHOCTEN TI0 MCIOIB30BAHHUIO M OXpaHe 3eMelb, YCTaHaBINBaeMOE JINOO 3aKOHOM, JINOO OpraHaMH rocy-
JTApCTBEHHOTO YIPABJICHHUS WJIM B JOTOBOPHOM Iopsiake. OO0sS3aHHOCTH COOCTBEHHUKOB, 3eMJIETIOIB30BaTENCH HE
MOTYT BBICTYIIaTh OTPaHUYUBAIOIIUM (HaKTOPOM, CKOpee — ITO SBJICHUE, CTUMYIHUPYIOLIee UX NesATeNbHOCTb,
XapakTepu3ykolleecs NPUHYANTEIbHOCTI0. 3HAYNTEIHHOE KOJMUECTBO OOpEMEHEHHH TTpaB Ha 3EMITIO CBSI3aHO C
00513aHHOCTBIO HCIIOJIB30BATH 3EMIIIO TIO €€ IIEJIEBOMY Ha3zHaueHWI0. Bce 00s3aHHOCTH CTaBsSIT COOCTBEHHHKA
nepexn (GakToOM, 4TO OH BJIAJEET, MOJIB3YeTCs M PacIopsyKAeTCsl IEHHBIM IPUPOIHBIM 00BEKTOM, HMEIOLIHM BaK-
Helilee 3KoJI0rnIeckoe 3Hauenue. Kpome Toro, ecim B rpaHuIlbl y4acTKa MOMaaaloT 1 0cob0 oXpaHsieMble 00b-
€KTbI, CIIUCOK O0S3aHHOCTEH, KOTOPHIMH 0OpeMeHEeH COOCTBEHHMK, CTAaHOBUTCS €lle IIMpe, COXPAHSAIOTCS IPH
Iepexo/ie 3eMeIbHOT0 Y4acTKa K APyromy JHLy. Mcrosap3yeMple B 3aKOHOAATENIBCTBE CEPBUTYT, UIIOTEKA, apeH-
Jla, CKOpee BCEro, CIEAYEeT OTHOCHTh K Pa3HOBHUIHOCTSIM OOpEMEHEHUH MpaB Ha 3eMJII0, XOTS U C HEKOTOPBIMH
OTOBOPKaMH, TaK KakK JUIsl YCTAaHOBIECHUS 003aTEIbCTBEHHBIX OTHOIICHUH HEOOXOIMMBIM (PaKTOPOM SIBILAETCS
BOJIEU3bSABIICHUE CTOPOH. [laHHOE 00CTOATENBCTBO HMEET BaXKHOE PAKTHUECKOE 3HAYEHHUE, IIOCKOJIBKY 3aKOHO-
JlaTeNIbHOE OTIpe/ieJIeHUe He pa3TpaHHYMBAET TaKUe JOCTATOYHO OUYEBHIHBIE SBJICHUS.

OrpaHnYeHuUs TpaB Ha 3eMITIO MPENCTABISAIOT COOOU cepy BO3MOKHOTO TTOBEICHISI, CPEIICTBO CIACPIKH-
BaHMs JIECTPYKTUBHON aKTUBHOCTH CYOBEKTOB IO MCIIOJIB30BAaHHIO 3E€MIIM, BBIPXKAIOIIEECs] B CTECHEHHSX 10
OCYIIECTBJICHHUIO MTPEAOCTABICHHBIX M FAPaHTHPOBAHHBIX 3aKOHOM IIPaB, 3aTPYIHSIIONUX Peai3aliuio KOHKPET-
HBIX NPABOMOYHI 3eMENbHOTO COOCTBEHHHMKA, 3EMIICIIONB30BATENS, B PE3yJbTaTe 4ero eMy IPHXOIUTCS BO3-
JACPKUBATHCA OT KaKI/IX-J'lI/I6O HeﬁCTBHﬁ B OTHOIIEHHHU HUCIIOJIB3YyEMOI'0 yJacTKa. OFpaHI/I‘-IeHI/ISI BBICTYHAIOT Kak
OTBETHAsI peaknusi Ha 0OpeMEeHEH s, KOTOpast CTECHSIET COOCTBEHHHKA B COBEPIIICHUH ONPEEIEHHBIX IeHCTBHH,
CBOJHUT pa3zHooOpaszue B ITOBEIEHHH CYOBEKTOB 3€MENbHBIX OTHOMICHWH 10 ONpPENENeHHOTO IPeaeIbHOTO
COCTOSIHUS. B HEKOTOpOH CTEneHW B KayecTBE OIPaHUYEHUI IIpaB MOTYT BbICTYIATh 3aIPEThl HA COBEPILCHUE
TeX WM WHBIX NEUCTBUH CyOBEKTOM B OTHOIIEHHWH 3€MENBHOTO YJacTKa, MPEIOCTABICHHOTO €My B ITOJIb30Ba-
HHE, BJI3JICHUE WM COOCTBEHHOCTh. XapaKTepH3ys OI'paHHMUYEHHUS C yYETOM IPUBEJICHHOTO HCCIIEIOBaHUS,
MOXHO OTMETUTH: BO-TIEPBBIX, OHM JIOTWYHBI TOJIBKO Ha OCHOBAHUM 3aKOHA, BO-BTODPBIX, B LIEJIX, MPERY-
CMOTpPEHHBIX 3aKOHOM, B-TPETHUX, Ha 0€3BO3ME3/IHOW OCHOBE M Yallle BCETO B MPUHYAWUTEIHLHOM IOPSJIKE.
OrpaHnyeHHs He HOPOXKIAIOT CaMOCTOATENbHBIX IIPaB, a MPENCTaBIAIOT cO00i Mepy AOJKHOTO HOBEACHHS
00s13aHHOTO cyOBekTa (COOCTBEHHMKA 3eMEJIbHOI0 y4acTKa, 3eMJICBIIAJIeIIblla, 3eMJICTIONb30BaTeNs1) — 00a-
JlaTelsl ONpeNeNeHHBIX MpaB B MHTEpecax oOmecTBa B HenoM. [J1aBHaAs 1ellb OTpaHWYEHHH NpaB Ha 3EMITI0
3aKJIIOYAeTCsl B 00ECIEYEHUH Pa3yMHOTO COOTHOLIEHUSI HHTEPECOB CYOBEKTOB, UCIIONB3YIONINX 3€MIII0, M TPO-
THBOCTOSIIUX eMy JuL. COOTBETCTBEHHO, OOpEMEHEHHS BKJIIOYAIOTCS B IIPABOBOM CTAaTyC ydacTKa, OOpeMeHseT-
csl caM OOBEKT, a OTPaHWYMBAIOTCS TIpaBa COOCTBEHHMKA 3E€MJTH, 3eMJIEBIIAIENbLIa WK 3eMJeroib3oBatens. [lox
oOpeMeHeHHeM CIIeAyeT IIOHUMATh YCTAHOBJICHHE JIONONHUTEIBHBIX IPaB M 00A3aHHOCTEH HA 3eMeNbHBIH yda-
CTOK, @ I10J] OTpaHWYECHUEM IIPaB Ha 3€MIII0 — CY)KEHHE IIPEAEIOB MPETO0CTABICHHOTO CyObEKTUBHOTO 1pPaBa, He
COTPOBOXK/IAIOIIEECS YCTAHOBJICHUEM KaKUX-JIN0O JTOTOJIHNUTEIBHBIX 00s3aHHOCTEN.

TakuM 00pazoM, MOXKHO CeNaTh BBIBOJ, YTO CYLIECTBYIONIEE 3aKOHOAATENBHOE ITOHATHE «OTPaHUYCHUE
(oOpemeHeHne) npaB Ha 3eMEIBHBIA y4acTOK» HyXHaeTcsl B yTouHeHnH. HeoOxonmmMo oTkasatbes OT 00beINHEHUS
OJTHUM TEPMUHOM PA3IUYHBIX 10 CBOCH IIPHPOIE SBJICHUH U 3aKPEIUTh B 3eMEITFHOM 3aKOHOIATENBCTBE, B YACTHOCTH
(B cr. 1 Komekca o 3emnie Pecrrydommku benapyck) HOBoe omnpereneHre «OTpaHNdeHI) U «00peMEHEHHID 1paB Ha
3eMITI0, Pa3rpaHU4MB 00a TIOHSTHS, C IIEbI0 YCTPAHEHHS CIIOXKUBIIEHCS MyTaHUIIBI, NX TPaBIILHOIO MPUMEHEHNSL.
Pazyernenyie 9THX MOHATHI OyJeT MMETh IIO3UTHBHOE 3HAUCHNE TIPH TOJIKOBAHMM HOPM 3aKOHA M CIIOCOOCTBOBATh MO-
HIMAaHHIO TIPABOBOM MPHUPO,THI 0OpEMEHEHMI 1 OTpaHUICHHUI TIPaB Ha 3eMITr0. Kpome Toro, mpemiaraeTcst H3JoKUTh B
HOBO#i penakimu cratbu 3 Kopekca o 3emie Pecryomiku Benapych «OOBEKTBI 3eMETbHBIX OTHOIICHHI: YKa3aTh, YTO
00BEKTaMH SBIISTFOTCS 3eMITST (3EMITH), 3eMEITbHBIE YIACTKH, MpaBa Ha 3eMENbHbIE YIaCTKH, 0ZPaHUYeHUs. U obpemene-
HUSA NPAG HA 3eMebHble YHACMKY, d MAaKice 3eMenvhble cepsumymul. IlpencTaBinsercs, 4To popMHpPOBaHUE YETKO-
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2010 BECTHHUK I10JIOLJKOI'O I'OCYJJAPCTBEHHOI'O YHUBEPCHUTETA. Cepusi D

TO €MHOTO HAy4YHOTO IOJX0/a K KaTeropHsM «OTPaHUYEHHs M OOpEMEHEHHS IpaB Ha 3eMEJIbHBIA y4acTOK» I10-
3BOJIUT U30€XaTh HEOpa3syMeHUi U obecriedut Gosee 3((EKTUBHYIO CUCTEMY 3aKOHOIATENbHOTO PEryIUpOBaHUA
Pa3JIMYHBIX YIIEMIICHHI ITPpaB ¥ pa3BUTHE OOIIECTBEHHBIX OTHOIICHHUH B chepe HCIOIb30BaHIS H OXPAHBI 3EMEITb.
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CONCEPT AND ESSENCE OF RESTRICTIONS AND BURDEN THE RIGHTS TO THE LAND
IN THE REPUBLIC OF BELARUS

V. KHATSKO

The urgency of a problem of research of restrictions and burden the rights to the land proves. From
positions of the critical analysis the theoretical approaches presented in scientific editions, to a category of
restrictions and burden the rights to the land are considered. The correlation of concepts of restrictions and
burden the rights to the land is shown. The regulations about volume are proved, that the given phenomena are
too diverse and have diverse spheres of application, their differentiation is necessary for the further land
relations. The normal organization of activity in sphere of functioning of restrictions of the rights to the land in
the Republic of Belarus in modern conditions has huge value, thus optimization of normative regulation of the
given relations, allowing to carry out protection of the rights of subjects is important. Author's definition of a
category of restrictions and burden the rights to the land is presented. Offers on perfection of legal bases of re-
strictions and burden the rights to the land are formulated.
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