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VJIK 343.211
K BOITPOCY OB AJIBOKATCKOM TAMHE

T.B. Bemawkoesa,
cmapwuti npenooasameins Kagheopwvl y20108H020 NPAsA U y20J106H020 npoyeccd,
Bumebckuti 2ocyoapcmeennsiii ynueepcumem umenu 11.M. Maweposa

HezaBucuMocTh afiBOKaTa B MPOIECCE OCYILECTBICHHS MPO(EeCCHOHATLHON e -
TEJILHOCTH HEMBICTIMA 0e3 0COOBIX JTOBEPUTENBHBIX OTHOIIECHUH ¢ KineHToM. [IpaBoBoii
PEKUM CBEJICHU, COCTABISIONIMX aJBOKATCKYIO TaifHy, SIBISIETCS OrpaHUYMTEIIbHBIM
PEKHUMOM, TMPHU3BAHHBIM BBITIOJIHATH OCOOBIE OXPAHUTENBHBIE U 3ALIUTHBIE (PYHKIIUH,
CBSI3aHHBIE C OOecreueHueM KOH(HIECHIMATbHOCTH OTHOIIEHUI aJBOKaTa C JIOBEpUTE-
nem. KoHduneHIManbHOCTD SBISIETCS OMHUM U3 001X npuHiunoB Kogekca noBenenus
st topuctoB B EBponeiickom CooOriectse (mpussT 28 okTsi0pst 1988 r. CoBeToM KoIwie-
THl aJBOKATOB U IopuaMueckux cooOriectB EBporerickoro corosa B CtpacOypre) [1].
Konekc packpbiBaeT cylmHOCTh GYHKINH IOPUCTA CIAEIYIOIUM 00pa3oM: KIMEHT JOKEH
cooOuIaTe IOpUCTY (HaKThl, KOTOPbIE KIMEHT HE COOOIIMII Obl APYTUM, M YTO FOPUCT AOJ-
YKEeH OBITh MoJTydyaTeneM HHON nH(popMaIMi Ha OCHOBE KOH(PHUICHIINATHHOCTH.

KOpuct momkeH COOTBETCTBEHHO COOMIOAATh KOH(PHUACHIUATBLHOCTH OTHOCH-
TeIbHO Bcell MH(OpMaIuu, JaHHOW eMy eTr0 KIMEHTOM, WM MOJIy4YeHHOW UM OTHOCH-
TEJIbHO €0 KIMEHTa WM APYTHX JIML B XOJ€ MPEACTABIECHUS YCIYyT CBOEMY KIHEHTY.
O0s13aTeNnbCTBO KOH(MUICHIIMAIBHOCTA HE OTPAHNYECHO BO BPEMEHH.

Crates 62 Konctutynun PecnyOmuku benapych [2] rapaHTHpyeT KakIoMy
MPaBO Ha IOPUAMYECKYIO TTOMOIIb ISl OCYIISCTBICHHS W 3allMTHI MpaB U cBOOOM, B
TOM YHCJIE, IPABO MOJIb30BATHCS B OO0 MOMEHT MTOMOIIIBIO aIBOKATOB.

HenpemeHnHbIM ycrioBHEM peain3aliiy MpaBa Ha IOPUANYECKYIO TIOMOILb SIBJISETCS
aJZIBOKaTcKas TaifHa. be3 Hee mpodeccus anBokaTa auinaercsi cMmbiciia. CorinacHo craThbe 4
3akona Pecyonuku benapyen ot 30.12.2011 Ne 334-3 «O06 anBokarype u aIBOKaTCKOM
nesitenbHOCTH B PecriyOmmke benapych» (manee — 3akoH 06 agBokarype) [3] agBokarckas
TallHa Ha3BaHa OJIHUM W3 MPUHIMIIOB OpraHU3alMM a/IBOKATyphl M aJIBOKATCKOMN Jes-
TEJIbHOCTH. B KauecTBe rapaHTUM aJBOKATCKOM AEATEIIbHOCTH 3aKperieH 3arpeT Tpedo-
BaTh OT a/IBOKaTa, CTAXKEPOB M MOMOIIHUKOB a/IBOKaTa COOOIIEHUS KaKuX-TH0O0 CBefe-
HU, COCTABISIONIMX aJBOKATCKYIO TaiHy (cT. 16 3akoHa 00 agBoKaType).

Heo6xoanMocTh 0XpaHbl aJBOKATCKON TaifHBI mpoBo3riamiaeTcss OCHOBHBIMH
MPUHIMITIAMH, KaCaIoIUMUCA posid I0pucToB: «lIpaBuTenbcTBa mpu3HatoT U obecrie-
YUBAIOT KOH(PHUACHIIMATBHBIN XapaKTep JIOOBIX CHOIICHUW U KOHCYJIbTAIMN MEXIy
IOPUCTaMH U MX KJIMEHTaMH B paMKax uUX mpodeccruoHanbHbIX OTHOIEHUN» [4]. Oue-
BUJIHO, YTO aJIBOKAaTCKas TailHa — 3TO HE NMPUBMIIETHs a/lBOKAaTa, a UMMYHHUTET €To
KJIMEHTa. 3anpeT Ha TpeOOBaHUE COOOIIUTH CBEICHMS, COCTABISAIONINE aJBOKATCKYIO
TallHy, CIY’)KUT OOCCIICUCHHUIO TpaBa Ka)JIOT0 Ha 3aIUTy OT HE3aKOHHOTO BMeIIa-
TEIbCTBA B €0 JMYHYIO XKU3Hb, B TOM YHCIIE€ HAa €ro 4ecTh M JOCTOMHCTBO (CT. 28
Konctutyuun Pecny6onuku benapych) [2], a Takke sBisieTcsl TapaHTHEH TOTO, 4TO
uH(pOpMaLIUsS O YAaCTHOW KU3HU, JIOBEPEHHAs! JTUIIOM B IIEJIIX COOCTBEHHOW 3alllUTHI
aJIBOKaTy, He Oy/ieT BOMPEKH BOJIC 3TOTO JIHMIA MUCIOJIb30BaHA B WHBIX IIENIAX, B TOM
yucie npotuB Hero caMoro (cT. 27 Koncturyuun Pecniyonuku benapycs) [2]. lanHbie
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HOpMBI 3aKoHa 00 agBOKaType coryiacytorcs u ¢ 4. 3 ¢r. 34 Koncrurynun Pecrry6nu-
ku benapyce, 3akperuisiionield BO3MOKHOCTh OIPaHUYEHHUSI TOJIb30BaHUs UH(POpMAIIU-
€l B LIeJISIX 3alIUThl YECTH, IOCTOMHCTBA, IUYHON U CEMEMHON KU3HU TPaXkJaH U MoJ-
HOT'O OCYIIECTBJICHHSI MU CBOMX TpaB. B cooTBeTcTBUU ¢ 4. 4 cT. 1 3akoHa 00 anBo-
KaType «aJBOKaTCKas TallHa — CBEJICHMs O BOMPOCAX, [0 KOTOPHIM KJIMEHT 00paTuiics
3a IOPUANYECKON MOMOIIBI0, CYTh KOHCYJIbTAlMM, pa3bsICHEHUM, CIPABOK, MOJIYYECH-
HBIX KJIMEHTOM OT aJIBOKaTa, CBEJEHHUS O JUYHOW >KU3HU KIHUEHTA, UHPOpMALHs, T10-
Jy4eHHasi OT KJIHMEHTa, 00 0OCTOSATEIhCTBAX COBEPIIEHUS MPECTYIUICHUS IO YroJIOB-
HOMY JIeNly, IO KOTOPOMY aJIBOKAT OCYIIECTBIISUT 3alllUTy MpaB, CBOOOJ U MHTEPECOB
KJIMEHTA, a TAK)KE CBEJICHHS, COCTABISIONINE KOMMEPUECKYIO TaliHy KineHTa» [3]. 3a-
KOH COJEP>KUT 3aKPBITBIA MEPEYCHb CBEICHUM, OTHECEHHBIX K aJBOKAaTCKOW TaiHE.
AHanu3 3TOro MepevHsi MO3BOJISIET CAENATh BBIBOJ, YTO MPEAMET aJBOKATCKOW TaHBI
B 3akoHe 00 ajgBokartype chOpMyIHpPOBAH upe3BbIYaiHO y3ko. Tak, HE OTHECEeH K
npeIMeTy aJBOKAaTCKOW TalHbI (akT oOpaleHus KiIueHTa K aaBokaty. CBeneHus, co-
OOIIIEHHbIE KIIMEHTOM aJBOKATy B CBS3U C YTOJIOBHBIM JIEJIOM, OXPAHSIOTCS JIHIIb B
TOM CJIy4ae, eClii aJJBOKAT OCYIIECTBIISI 3alIUTY 3TOTO JHUIa (TO €CTh OBLI JOMYIIEH K
YYacTHIO B YTOJIOBHOM JIeJi€ B KAUECTBE 3alIUTHUKA). He oXBaThIBaETCSA MOHIATHEM a]I-
BOKaTCKOW TalHbI U MHMOpMaIHs 0 KIUEHTE, MOJyuyeHHasi aJBOKATOM HE OT CaMOro
KIIMEHTA, a U3 JIPYTUX UCTOYHHUKOB, U T.1. O4eBUIHO, 3aKpEIUICHHbIE 3aKOHOM 00 aji-
BOKaType MOJUIeKaIINe OXPaHE CBEJICHHUS, OTPAKAIOT OTHIOAb HE JIOObIE CHOIICHUS U
KOHCYJIbTAIIUU KJIMEHTAa W aJBOKaTa B paMKaX MX MPO(ECCHOHATLHBIX OTHOIICHUN, YTO
MpoTUBOpPeYUT OCHOBHBIM MPUHIMIIAM, KACAIOIMIUMCS POJIA FOPUCTOB, U CTaBUT MOJI yT-
pO3y KOH(UACHIIUAILHOCTh JTOBEPEHHOW KIMEHTOM a/JBOKaTy MH(OpMAIUH, a 3HAYUT,
P PEKTUBHOCTD IOPUINIECKON TTOMOIIU aJBOKATa M JJOBEPHUE K HEMY KITUCHTA.

VY aauHbiMu ipuMepaMu 0oJiee MMPOKON TPAKTOBKHM aIBOKATCKOW TaWHBI CITy-
’KaT COOTBETCTBYIOIIME OINpPEEICHNs B 3aKOHOAaTeNnbCcTBE Poccuiickon denepannu u
VYkpannsl. Tak, cornacHo 4. 1 cr. 8 @enepanbHoro 3akoHa oT 31.05.2002 Ne 63-D3
«O0 amBOKaTCKOM JeSITENBPHOCTH U aaBokarype B Poccmiickoit denepanumy» [S] aaso-
KAaTCKOM TalHOW SIBISIOTCS JIIOOBIE CBEIEHHUS, CBA3aHHBLIE C OKa3aHHEM aJBOKATOM
IOpUINYECKONM TTOMOIINM CBOeMy AoBepuTtelto. Poccmiickmii Konmekc npodeccrnonans-
HOM STUKH aJBOKaTa Oojiee eTaqbHO PACKPHIBAECT MOHITHE aJBOKATCKOW TalHBI U K
TaKUM CBEJICHMSIM OTHOCHUT: (DakT oOpallleHHs K aJBOKaTy, BKJIIOYash MMEHA M Ha3Ba-
HUSl JOBEPUTEJICH; BCE JI0KA3aTEeNhCTBA U JTOKYMEHTHI, COOpaHHBIE aJIBOKATOM B XOJIE
MOJITOTOBKH K JIENY; CBEICHUS, MMOTYyYEHHBIC aJIBOKATOM OT JIOBEpHUTEINEeH; HHPOopMa-
LU0 O JIOBEPUTEJE, CTABIIYIO M3BECTHOM aJIBOKATY B MPOLIECCE OKa3aHUs IOpUANYE-
CKOM MOMOIIH; COJIEP’KAaHUE MPABOBBIX COBETOB, JAHHBIX HEMOCPEIACTBEHHO J10BEPU-
TEJII0 WIK €My MPEIHA3HAYCHHBIX; BCE aJJBOKATCKOE MPOU3BOJICTBO IO AENY; YCIOBHS
corjlanieHus 00 OKa3aHWU IOPUIUYECKON MTOMOIIM, BKIIFOYAs ICHE)KHBIC PACUEThl Me-
XKy aBOKATOM U JIOBEPHUTEINEM; JIIOObIC JAPYTHE CBEACHHUS, CBA3AHHBIC C OKa3aHUEM
aZBOKAaTOM IOPUINYECKOU IOMOIIU. YCTaHOBJICHHBIM MEPEYECHb HE HOCHUT HUCUYEPIIbI-
BAIOLIETO XapaKTepa.

Eme mmpe npeaMeT aaqBOKaTCKOM TallHBI ONpEEseH B CT. 22 3aKoHa Y KpauHbI
ot 05.07.2012 Ne 5076-VI «O06 agBokatype U aABOKAaTCKOM AEATEILHOCTH» [6]: aaBo-
KaTCKOM TailHOM siBisieTcst MoOast uHpopMalus, KoTopasi cTaja U3BECTHA aJBOKaTY,
MOMOIIIHUKY aJBOKaTa, CTaXXepy aJBOKaTa, JINIY, HAXOASIIEMYCSl B TPYIOBBIX OTHO-
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HICHUSAX C aJJBOKATOM, O KJIMEHTE, a TAKXKE BOIPOCHI, IT0 KOTOPHIM KIMEHT 00paIaics
K a/IBOKaTy, aJIBOKaTCKOMY OIOpO, aJBOKaTCKOMY OOBEIUHEHMIO, COIAEPKAHHE COBE-
TOB, KOHCYJIbTAIMi, pa3bsCHEHUH a/JBOKaTa, COCTaBJIEHHbIE UM JIOKYMEHTHI, HH(DOP-
Manus, XpaHALascs Ha 3JEKTPOHHBIX HOCUTENSAX, U APYTHE JOKYMEHTHI U CBEACHMS,
MOJIyYEHHBIE aIBOKATOM IIPH OCYILECTBIECHUH a/IBOKATCKON JEATEIbHOCTH.

Takum oOpa3om, ciaeayeT paclIMpHUTh 3aKpEIUIEHHbI B 3akoHe 00 aJBOKaType
U aJIBOKAaTCKOM JedarenbHocTH B PecniyOnmnke benapych npeamer agBoKaTCKOM TalHBI,
BKJIIOYMB B HETO JIIOOBIE CBEJIEHUS, CTaBIINE U3BECTHBIMU aJIBOKATY, [IOMOLIHUKY aJ-
BOKaTa, CTaXepy a/JiBOKaTa, JIMIY, HaXOAAIIEMYCsl B TPYIOBBIX OTHOIIECHHUAX C aJBOKA-
TOM, O KJIMEHTE, CBSI3aHHBIE C OKA3aHHEM aJBOKATOM HOPHUINYECKON MOMOIIM CBOEMY
JIOBEPUTEINIO, B TOM 4Kclie: (pakT oOpalleHus K aJBOKaTy, BKIOYasi UMEHA U Ha3BaHUS
JOBEPUTEIIEH; BCE JOKA3aTENIbCTBA U JOKYMEHTBI, COOpaHHbIE aJJBOKATOM B XOZ€ MOJ-
TOTOBKH K JIeJly; CBE/IEHUs, IOJy4YeHHbIE aIBOKaTOM OT J0BEpUTENeH; HH(POpMALIUIO O
JIOBEPUTEJIE, CTABIIYI0 U3BECTHOM a/JIBOKATy B IIPOLIECCE OKA3aHUs FOPUANYECKON I10-
MOILIY; COJIepKaHUE MPABOBBIX COBETOB, TAHHBIX HEMOCPEICTBEHHO OBEPUTEINIO WU
€My MpeAHa3HAUYEHHBIX; BCE aBOKATCKOE MPOMU3BOJCTBO HO JEIy; YCIOBHUS COIJIallle-
HUSl 00 OKa3aHWU IOPUAMYECKOMN MMOMOIILH, BKIIOYAs JEHEKHbBIE pacueThl MEXAY aJIBO-
KaTOM M JIOBEpUTENIEM; JIF0ObIe IPYrHe CBEJICHUs, CBI3aHHbIE C OKa3aHUEM aJ[BOKATOM
IOPUANYECKON TOMOIIH.

[Ipencrasinsiercsi, 4TO BOCHPUSATHE TAKOTO MOJAX0Ja OETOpPYCCKUM 3aKOHOJaTe-
JIEM TI03BOJIUJIO ObI B OOJIbLIEH CTENEHH 3alUTUTh KOHPUIAEHIINAIBHOCTE Mpodeccro-
HAJIBHOT'O OOIIEHUs aIBOKATOB U UX KJIUEHTOB.
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