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VJIK 343.21
MPOBJIEMbI KOHCTPYUPOBAHUS
YI'OJIOBHO-ITPABOBBIX CAHKIIUIT

0.4 Knuosicenko,
00KmMOop 1puoudeckux Hayk, npogeccop, Hayuonanovnas axademusi npoxypamypoi Yk-
paumvl

AHanu3 yroJoBHOTO 3aKOHOJATENIbCTBA CTPAaH MUpPa CBHJIETEIBCTBYET, YTO BO-
IPOCHI MOCTPOEHUS, a B JAJbHEMIIEM U MPUMEHEHHS YTOJOBHO-IIPABOBBIX CAHKIUHN
3aTparuBaroT Bcex 0e3 MCKIIYEeHHs. MHOrMe y4€HbIE MBITAIMCH U MBITAIOTCS UX pe-
IIMTh C Pa3JIUYHBIX CTOPOH: (punocoduu, npasa, 3STUKH, KyIbTYpPOJIOTUH, MATEMATUKH
(ImyTeM KCIOJIb30BaHUSI MaTEMAaTUYECKUX METOJIOB) U T.J. DTOM TEMAaTHKE MOCBSLIEHO
3HAYUTENBHOE KOJUYECTBO paboT, OJHAKO MpobiieMa ocTaeTcsl BCE ele Majo paspa-
6otanHoi. CrnoXuBIIAsACS CUTyalus OOYCIOBIIEH TeM, YTO OOJBIIMHCTBO paloT Mo-
CBAIIEHBI JTUOO BOMpPOCaM HAKa3aHUS U UHBIM MepaM BO3ACHCTBUS, JIUOO OTIEIbHBIM
COCTaBaM MpecTyIuieHus. ToIbKO B TOCIeqHUE 5-7 JIET CTalld MOSBISATHCS padOThI, B
KOTOPBIX HapsAdy C NpU3HAKaMU JESHHUS HCCIEAYIOTCS W TMPOOJIEMBbI YTrOJOBHO-
IIPABOBOIO pEarupoBaHUs 3a UX COBEPIICHHUE.

VYcnoxHsercs 3agaya emé U TeM, YTO OOIEeCTBO MOMUMO HaKa3aHUs HAaXOJUT
WHBIC, MEHEE pPENpecCUBHbIC, HO Oosee A()PEeKTUBHBIC, MEPHI YTOJOBHO MPABOBOTO
Bo3feiicTBuUs. [losiBlIeHre Takux Mep MOOYKIAeT 3aAyMaTbCs HaJ TEM, OTHOCATCA JIU
OHM K CAHKIUSIM WJIH %€ 3TO YTO-TO UHOE.

Omnpenensisi Mepy BO3ACHCTBUS MO OTHOIICHHIO K JIMILY, COBEPIIMBIIETO 00IIIe-
CTBEHHO ONACHOE JIesiHHEe, 3aKOHOAATE0 He0OX0IMMO MPUHUMATh BO BHUMaHHUE pa3-
auuHble QaxTopsl. [Ipexae Bcero, HAIEKUT YUUTHIBATH UMEIOLIUIICS «apceHam Mep
YTOJIOBHO-IIPAaBOBOI'O BO3JIEUCTBHS (K IPUMEpY, HaKa3aHUE C €ro BUJIAMHU U MEpaMu,
BO3MOKHOCTh NPUMEHEHHUS YCIOBHOT'O OCYXKJICHHS, BO3MOXXHOCTh OCBOOOKICHHS OT
YTOJIOBHOM OTBETCTBEHHOCTH TOMY mo/100HOE). [Ipy 3TOM paBHBIM 00pa3oM cleayeT
YUUTBIBATh, UTO 3TU MEPbI CIOCOOHBI ObUIN OBl yJIEpKaTh OT COBEPILECHUS MOJTOOHBIX
JESTHUN U pYTUX JUL, a TaKkKe JOCTUraTh HEOOXOIUMBIX Lieeil. Y cTaHaBIuBask MEpbI
YTOJIOBHO-IPABOBOI'O BO3JIEHCTBUS, 3aKOHO/AATENb PYKOBOACTBYETCS ONpPEIeAEHHBIMU
NPUHIUIIAMH, BO BCSIKOM Ciydae, JOKEH UM PyKOBOJACTBOBAThHCS (MHAUYE HEM30EKEH
MIPOU3BON).

Takum 006pazoM, TOCTPOCHHE CAHKIIMI JOKHO UMETh TOJI COOOM ompe/eneH-
HbIE€ OCHOBAaHMs. 3aKOHOJATENb, 0003HaYasi CaHKLUH, JIOJKEH ONUPAThCS HAa HEKYIO
«OCHOBY», KOTOpasi MpoJjiuBaia Obl CBET HE TOJBKO Ha IeIeCO00pPa3HOCTh CYIIECTBO-
BaHHUA T€X WM UHBIX MEP YTOJIOBHO-IIPABOBOTO BO3/ICUCTBHUSI, a TAK)KE HA MPUHLIUIIBI U
NpaBWiia MOCTPOCHUS CaHKUMU. Takol OCHOBOH CTaHyT pa3pabOTaHHbBIE YTOJIOBHO-
NPaBOBOM JOKTPUHOM TEOPETUYECKHE OCHOBBI YCTAHOBJICHMSI CAHKIUHN («Teopus
CaHKIHMI») B YTOJIOBHOM IIpaBe.

K TeopeTnueckrM OCHOBaM YCTaHOBJICHHSI YTOJIOBHO-IIPABOBBIX CAHKIUH CIie-
JI0BaJI0 OBl OTHECTH: YUCHHE O CAaHKIUAX B MIPaBe, MPUHIIUIIEI YTOJIOBHOTO MpaBa, HeIn
MEp YrOJIOBHO-IIPABOBOTO BO3AEUCTBUSA, AU PepeHranus 1 HHANBUAYAIU3alus OT-

50



BETCTBEHHOCTH B YTrOJIOBHOM IIpaBe, IOPUANYECKAs KOHCTPYKIHUSA KaK 3aKOHOAATeIb-
HOE CPEJICTBO YCTAHOBJIEHUS (KOHCTPYUPOBAHUSI) YTOJIOBHO-IPABOBBIX CAHKIUH.

OrnuchiBasi KaXIbI U3 COCTABJISIONIUX AJIEMEHTOB «TEOPUM CAHKIMI» OTMe-
THM, YTO, ONPEJENAs CAHKLINUH, CIIEAYET UCXOAUTh U3 TUAIEKTUYECKUX Hadald. To ecTh
HEO0OXOJIMMO YUUTHIBATh, UYTO CAHKIIMS PACKPBIBAET CYTh MPABOBOTO SBJICHUS, a TAKKE
IOPUANYECKH 3aKperuieHHyto ero ¢popmy. [loaTomy noj cankuuel B nepBOM 3HAUCHHUH
HE0OXO0IMMO TIOHUMATh MPEANHCAHNE, UMEIOIIEe IOPUINIECKOe 3aKpersieHue, 00s3a-
TEJIBbHOE K MCIOJIHEHHWIO M TNOJAJEPKMBAeMOE€ NMPUHYIUTEIBHON CUJION TOCyAapcTBa.
CaHKUMsI BO BTOPOM 3HAUE€HHMH MPEJCTAET KaK 4acTh cTaTbl OCOOEHHOM 4acTH yro-
JIOBHOTO 3aKOHa (TaKoW MOAXOJ K ONPEACIICHUIO CAHKIUN SIBISETCS ONMPEISIsSIONIUM
MpU HANMCAaHUU Y4E€OHUKOB, YUEOHBIX MOCOOMI), a TaKKe YroJOBHO-IIPABOBOM HOP-
MBI, TIPeAyCMaTPUBAIOIIECH MEPhI BO3ICUCTBUS (3TH HOPMBI MOTYT COJIEPKAThCSl KaK B
O6mieit, Tak 1 B OcOOEHHOM YacTsIX YTrOJOBHOTO 3aKOHOAATEIHCTBA).

Pa3pabaTbiBasi TeOpeTHUYECKHE OCHOBBI YCTAHOBJIEHHUSI CAHKIIMH B YTrOJOBHOM
npaBe, CIeAyeT YUYUTBhIBATh, YTO 3a MpEJeiaMu CUCTEMbl CAHKIUN HEBO3MOXHO MpH-
MEHUTh HaKa3aHUE U UHBIE MEPHI YTOJIOBHO-IIPABOBOTO BO3/IEHCTBUSL.

DTa cucTema 3MKIETCs Ha ONPEIEeICHHBIX TPUHIHUIIAX — MPUHIUIIAX YTOJIOBHO-
ro npasa. [loMuMo IPUHIUIIOB YrOJIOBHOTO MpaBa, YCTAHOBICHUE CAHKIUN OCHOBBI-
BaeTCsl Ha MPUHIMIIAX U MpaBuUiiax ux noctpoenus. [IpaBuiia mocTpoeHus: yrojaoBHO-
MPaBOBBIX CAHKIIMII MOXHO BBIPaOOTATh TOJHKO HA OCHOBAHWUU MPUHIIUIIOB YTOJIOBHO-
ro MpaBa, KOTOPBIE AKKYMYJIUPYIOTCS B MPUHIIUITBI KOHCTPYUPOBAHUS CAHKITUH.

besycnoBHO, 4TO HEBO3MOXKHO OOOUTUCH U O€3 Teseil, KOTOPhIE CTABATCS TIEPe.
TEMU MEpPaMH, KOTOPbI€ TOCYAapCTBO MPUMEHSET K HAPYIIUTEII0 YTOJIOBHO-TIPABOBBIX
HOpM. [lo3TOMyY, HAa COBpEMEHHOM 3Tame pa3BUTHUS YTOJIOBHOTO IpaBa HEOOXOIUMO
BBIJICJISITh HE TOJBKO IEIM YrOJIOBHOI'O HaKa3aHWsl, 1€ YTrOJIOBHOM OTBETCTBEHHO-
CTH, HO U LI€JIU YTOJIOBHO-IIPaBOBOI0 Bo3aelcTBUs. [locaegHne cOOTHOCATCS C LETbIO
HAKa3aHUS W YrOJOBHOW OTBETCTBEHHOCTH Kak yacTHoe u obmiee. [IpenynpexaeHue
COBEPIICHUH TPECTYIJICHUN SBISAETCS HE TOJBKO IEJbI0 HaKa3aHWs, YTOJOBHOW OT-
BETCTBEHHOCTH, HO U LIENBIO YTOJIOBHO-IIPABOBOT'O BO3/CHCTBUS.

K ocHOBaM ycTaHOBIICHHS! CAaHKIIMM TaK e OTHOCUTCS U nuddepeHmanus ot-
BETCTBEHHOCTH. YUHUTBIBAsI PA3BUTHE YTOJIOBHO-IIPABOBOM JOKTPUHBI, B YACTHOCTH TO,
YTO YrOJIOBHAs OTBETCTBEHHOCTh BMECTE C MPUHYIUTEILHBIMU MEPAMU BOCITUTATEb-
HOTO WJIM MEAMIIMHCKOTO XapakTepa, MPUHYIUTEIbHBIM JICUEHHUEM, OCBOOOXKICHHUEM
OT YTrOJIOBHOW OTBETCTBEHHOCTH IO HEPEaOWIUTUPYIOIIMM OCHOBAHUSIM SIBIISFOTCS
MEpaMH YTOJIOBHO-TIPABOBOTO BO3CHCTBUS, CIEAYET TOBOPUTH O nuddepeHnnanuu u
WHJMBHUIyaIU3allMd MEp YrOJIOBHO-IIPABOBOI'O BO3JICUCTBUS, & HE YTrOJIOBHOW OTBET-
CTBEHHOCTH M HakazaHus. [ludepeHnuanusi Takux Mep OCYIIECTBISIETCS HA 3aKOHO[a-
TETLHOM YpPOBHE W 3aKJIFOYACTCS B YCTAHOBJICHUH B HOPMax YrOJIOBHOTO 3aKOHOa-
TeIhCTBA (POPM M TPaHMI] MEP YTOJOBHO-TIPABOBOTO BO3JICUCTBUS U MPHU3BaHa JIOCTHU-
raTh IeJIeH TaKOTO BIUSHUS.

HepaspeiBHo ¢ auddepenmnuanueid cBs3aHa HHANBUIyAIU3aIUs, CyOBEKTOM
KoTopoi sBisieTcss cyd. CyTh 3TOro mpoliecca 3akiiovaeTcsl B BHIOOpE KOHKPETHBIX
MEp YTrOJOBHO-MPABOBOTO BO3JCHCTBUS MO OTHOLICHHUIO K JIMIY, KOHKPETU3AIUU €ro
COJIEpP KaHMSI C YIETOM BCEX OOCTOATENHLCTB COBEIIEHHOTO JICSTHUS U JINIIA.
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VYcTaHaBnMBas yrojlOBHO-IPABOBYIO CAaHKIIMIO, HEBO3MOYXKHO OOOWTH CTOPOHOM
U BOIIPOCHI 3aKOHOAATENbHON TeXHUKH. C TOUKHM 3pEHUS MOCIEIHEN, CAHKLIUS Mpe-
CTaeT B BUJI€ IOPUINYECKON KOHCTPYKIMEN. DTy I0PUANYECKYIO KOHCTPYKLHUIO CIENY-
€T paccMaTpUBaTh B JIBYX aClEKTax: Kak KOHCTPYKLHIO, OTPAKEHHYIO B HOpMax Mpa-
Ba, a TaKKe KaK JOKTPUHAIBHOE IOHSATHE, TEOPETHUYECKYI0 KOHCTPYKILHIO, KOTOpas
IpUMEHSIeTCs] IPAaBOBOM HAyKOM KakK METOJ MO3HaHMs IpaBa M pacCMaTpUBAETCs Kak
HEKO€ UCKYCCTBEHHO CO3JaHHOE CPEJICTBO PEIIECHUS] KOHKPETHBIX 3a/1a4, KaK HHCTPY-
MEHT, pa3pa0OTaHHbIHN /JIs1 BBIITOJHEHHS ONPEIeICHHON ()YyHKIUH.

Tax, yronoBHO-IIPaBOBYIO CaHKIHMIO KaK IOPUAMYECKYI0 KOHCTPYKLHIO MOKHO
paccMaTpuBaTh Kak pazpaboTaHHYIO TOKTPUHOM MpaBa U BOCIPUHATYIO IOPUINYECKUM
Hay4YHBIM COOOIIECTBOM HJCAIBHYI0 MOJEIb, KOTOpas MO3BOJIIET TEOPETUYECKH OC-
MBICJIUTh, HOPMAaTUBHO 3aKpEIUTh, BBIIBUTH B MPABOBOM TEKCTE 3aKOHOMEPHYIO, I1O-
CJIeIOBATENbHYIO, JIOTHYECKYIO B3aUMOCBSI3b CTPYKTYPHBIX 3JIEMEHTOB Pa3IUYHBIX
IIPABOBBIX SIBICHUU. VIMEHHO B TaKOM TOJIKOBAaHUM FOPUINYECKAs KOHCTPYKLMS IIO-
3BOJISIET HE TOJIBKO IOHATH IMPABOBYIO JNEHCTBUTEIBHOCTh, HO W I€JIEHAIPABIEHHO,
panyoHAIBHO BIUATH HA HEE.

B 3axmouenue xorenoch Obl OTMETUTH, YTO HAayYHBIE MCCIIEOBAaHUS MPOOIeM
HOCTPOEHUS YTOJIOBHO-TIPABOBBIX CAaHKIUI MOXHO OBbLIO OBl IPOBOIUTH JBYMSI MyTsI-
Mmu. [lepBblil TyTh — 3TO UCCIEI0OBaHUE OOIINX BONPOCOB (MOHATHE CAHKLIMMA, UX BUJBI,
INPUHLMIIBI TOCTPOEHUS U TOMY MOA00HOE). BTOpoil — 3T0 MccneaoBaHre BOIPOCOB
MOCTPOCHMSI CAaHKIIMI 3a OTAENBHO B3SAThI€ MPECTYMIEHUS WK UX rpynnbsl. Takoe ma-
pajUIeIbHOE MPOBEIECHUE HCCIEIOBAHUN B MOCIEIYIOWEM TO3BOJIUIO OBl IIPOBEPSTH
PE3yJIbTaThI, NOJYYEHHBIE OT IPOBENCHUS MPEABIAYIINX UCCIIET0BAHUMN.
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