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VIIK 340
TPETEVCKHUE CYJbI KAK AJTbTEPHATUBHBINA CIIOCOB
PA3PEIHIEHUS CIIOPOB B PECIIYBJIUKE BEJIAPYChH

Uumnu. liimamrkos,
3a8edyrowull  Kageopol  2padcOanHckoco Npasa U 2padcoOaHcKoz20  npoyeccd,
BI'Y umenu I1.M. Maweposa, kanouoam 1opuouyeckux HayxK, 00yeHm

OO11en3BeCcTHO, YTO OJHOW M3 BaXKHEHIINX (POPM TOCyIapCTBEHHOTO yIpaBJe-
HUS, IPU3BAHHBIX PEIIATh COIMATbHBIC KOH(DINKTE HA OCHOBE HOPM IpaBa, SIBISIETCS
npaBocyaue. OqHaKo cyAbl Kak rocyAapCTBEHHbIE OpPraHbl U cyneOHas BJIACTb IPO-
IIUIX B CBOEM Pa3BUTUU 3HAYUTEIIBHYIO SBOJIFOLUIO.

ConunanpHasg U 3KOHOMHUEcKass 3Q(PEeKTUBHOCTh CyqeOHOTO crocoba paspe-
HIEHUS] KOH(IIMKTOB cTajla siCHA 4YeJIOBEUECTBY JIOCTATOYHO PAHO, & €r0 OTKPBITHE
IOCTEIIEHHO MpUBEJIO K (OPMHUPOBAHHIO B OOLIECTBE CHELMAIBHON COLMAIbHOU
MOJICHCTEMBI — Cy/NeOHON BIACTH, OCHOBHAs (YHKIUS KOTOPOH, COTJIACHO TEOPHUHU
HeMelkoro couuosora u ropucra H. Jlymana, 3akntouaercst B TOM, 4TOObBI U rocy-
JapCTBO, U CYOBEKTHI MPABOOTHOIICHNUH, OMUPAINCH HA COOTBETCTBYIOMNE (HOPMBI
KOMMYHMKAIIMU, UMEJIN PEATbHYI0 BO3MOXHOCTh NPEJOTBPATUTh HACUIBCTBEHHOE
paspeuienue criopos [1].

@®akTOpOB, BAUSIOUIMX Ha JAIbHEHIIYIO 3BOJIOLUIO Cyla U cyAeOHOH BiacTu
JI0CTaTO4HO MHoOro. MccnenyeM HCTOpUYecKHMe MOMEHTHI. Tak, TpeTeickue cyzsl 1o
IPaXXJAAHCKUM JleJlaM BO3HUKIM eme B JIpeBHeM mwupe. JIOJKHOCTB TPETEHCKOTO
cylbu HasplBasiach B puMcKkux 3akoHax XII tabmuu (V B. 1o H.3.). Umneparop FOctu-
HuaH (527-565 rr.) Hajenun penieHus: TPETEUCKUX CYJIOB HOPUAMYECKON CHUIIOM
HapaBHE C PELIEHUSIMU IOCYAapCTBEHHBIX cyloB. B CpenHue Beka TpeTeiickue cyabl
CYILLIECTBOBAJIM NpU Kyneueckux ruipausax. B Craryre Benukoro kHskectBa JIMTOB-
ckoro 1588 r. Hapsy ¢ rocy1apcTBEHHBIMU Cy/IaMH Ha3bIBAJICSA «IOJIOOOBHBIN CyI» —
3TO TPETEHCKUU CYJ, KOTOPBIM pacCMaTpHBall rpaxkJaHckue cropel. HazBanue cyna,
Ha Halll B3I/, OY€Hb TOYHO OTPAXKAET €ro CYLIHOCTh U IJIaBHYIO 1I€JIb — MOII000BHO,
T.€. MUPOJIIOOMBO, B3aUMOIIPUEMJIEMO PEIIUTh CIIOp MEXAY CTopoHaMmu. B kadectse
CyJlleil B HEM BBICTYNAJIA KOMHCCAPbI, HA3HAYaeMBbI€ U3 JIUL TOI'O COCIIOBHS, K KOTOPO-
My NPUHAJIEKAIH CTOPOHBI.

B Eppome B XVIII-XIX BB. mpouszonuio (HopMUpPOBaHUE MEXTyHAPOTHOTO
KOMMEPYECKOro apOouTpaka, pa30MpaBIIeTo CIOPBHI MEXKAY CYOBEKTaMu Pa3HBIX TOCY-
JapCTB €BPONEICKUX cTpaH [4].

Ha nporskeHuH ATUTENbHOTO0 BPEMEHU MHCTUTYT TPETEHCKOro pa3Oupareib-
cTBa akTUBHO ucnoyib3oBasics B CCCP ans 3amuThl HApYIIEHHBIX WM OCHOPEHHBIX
rpaxaanckux npas. B nepuon ¢ 1917 no 1992 rox B cBsA3U ¢ PaKTUUECKUM OTKA30M
Ha TOCYJapCTBEHHOM YPOBHE OT IPU3HAHUS JTa)Ke caMoro (hakTa BOSMOKHOCTH CYIIe-
CTBOBAHHUS IIPaBa YaCTHON COOCTBEHHOCTH, IIIJIO IUIAHOMEPHOE CY)KE€HUE cephl MpH-
MEHEHUS JAHHOTO MHCTUTYTA 3aIIMThI YacTHBIX NpaB. C Havyana 30-x ronos XX Beka B
CTpaHE NMPaKTUYECKU AECHCTBOBAJIM BCEro JMIIb JBa MOCTOSHHO JEUCTBYIOIIUX Tpe-
Teiickux cyna: 310 Mopckas ApOutpaxHast Komuccus u Buemneroprosas ApOut-
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paxxnas Komuccus npu Beecoro3noit Toprosoit manare CCCP. Onu Obu1r mpu3BaHBbI
paspeiaTth Cropbl COBETCKUX BHEUIHETOPTrOBBIX OPTaHU3alUi C NHOCTPAHHBIMU KOM-
MEpYEeCKUMH mapTHEpamu. [5, c. 76].

VY4acTHUKY TPEANPUHUMATEIBCKON AEATEIbHOCTA 3aWHTEPECOBAHBI HE B (POP-
MaJIM30BaHHOM, HE B JUTUTEILHOUN IOPOTOCTOSIICH CyIeOHOM Iporieype, a B THOKAX U
OTepaTUBHBIX (HOpMaxX yperyaupoBaHUsS BO3HHUKIIMX pa3Hormacuil. Takue ¢opMbl
pa3bupaTensCTBa YK€ JaBHO MOYYMIIN HIMPOKOE Pa3BUTHE BO MHOTHX TOCYJapCTBaX
mupa. OHU paccMaTpUBAOTCA KaK ajJbTEPHATHBA MPABOCYJIUIO U OTOMY Ha3bIBaIOT-
Csl AIBTEPHATUBHBIMH CPEJICTBAMU PA3PEIICHUS TPABOBBIX KOH(IHKTOB.

B cBsi3u ¢ 3TUM 1 BO3HUKIIA HEOOXOAUMOCTh B aJIbTEPHATUBHOM BHUJE MPaBOCY-
Tus - TpeTeckux cyaax B Pecnybnuke benapyce.

JleficTByOIII€E 3aKOHOJIATEIBCTBO O TPETEUCKOM CyZEe OCHOBbIBaThCsl Ha KoH-
CTUTYLIMM, HO HE COJEPKUT HOPM, HEMOCPEICTBEHHO OMNPEICISAIOIIMNX TPETEHCKOe
3B€HO MpaBocyaus. Llenblil psa KOHCTUTYLHMOHHBIX ITOJIOKEHUM MMEET HENocpen-
CTBEHHOE OTHOILIEHUE K JEeATEIbHOCTU TpeTeickux cyaoB B PecnyOmnuke benapycs.
Tak, ct. 60 KoHCTUTYLIMM TapaHTUPYET Ka)XJAOMY 3allUTy €ro MpaB U cBoOOJ KOMIIe-
TEHTHBIM, He3aBUCHUMBIM U OecnpuctpacTHbiM cyaoM [3]. Crates 109 Koncturymmu
ompeseNnser, uTo cyaeoHas Binacth B Pecniybnuke bemapych nmpurannexur cynam. He-
CMOTpsI Ha TO, 4YTO TPETEUCKUE CyIbl HE BXOAAT B CUCTEMY CYIOB, IPEICTABIIACTCS,
9TO cyneOHas BIACTh B €€ MIUPOKOM MOHWMAHUHU TAKXKE PEAN3YeTCs] U TPETEHCKIMHU
cynami [2]. KoHcTUTYyLMS TakKe COAEPKUT HOPMbI, HA OCHOBE KOTOPBIX OCYILIECTBIIS-
€TCsl TpPEeTeuCcKoe mnpaBocyaue. BakHelllen HOPMATUBHOM OCHOBOHM JEATEIbHOCTH
TPETEHCKOr0 Cy/Aa SIBISETCS KOHCTUTYLIMOHHOE IMOJOKEHHUE, COTJIaCHO KOTOPOMY BCE
OpraHbl U JIOJ>KHOCTHBIE JIMLA B TOCYIapCTBE ACHCTBYIOT B MpeJeiax NPUHATHIX B CO-
orBercTBUe ¢ KOHCTHTylMEH akTOB 3aKOHOJaTenbCcTBa, a B PecmyOnuke bemapych
YCTaHaBJIMBAETCS MPUHLIMII BEpXOBEHCTBA npasa (cT. 7) [2].

[TorTomy, B cootBercTBUM cO CcT. 1 3akoHa «O Tpereiickux cygax» N 301-3 or
18.07.2011, xotopslii Betynuil B cuity 26 suBapst 2012 rona, TpeTelHCKUM CyAOM SIBIISIET-
Csl OpraHM3anysi, He BXoJsIuas B cyneOHyro cuctemy PecryOnuku benapycs, co3naBae-
Masi ISl pa3pelieHus CIIOPOB B BUJE MOCTOSHHO JACUCTBYIOLIETO TPETEUCKOIO CyAa WU
cyZa, 00pazyeMoro Io COIVIAIIEHUIO CTOPOH JJIsl pa3peleHns KOHKPETHOT'O CIopa.

IToCTOSITHHO NEHCTBYIOIUN TPETEUCKUN CyX SIBJIAETCS HEKOMMEPYECKOM Opra-
Hu3aluen 11060 000Co0IEeHHBIM MOpa3ieieHueM puanieckoro jumna (4. 1 ct. 3).

B 3akone cnenuaibHO yKa3aHO, YTO FOCYJapCTBEHHBIE OPraHbl, B T.4. OPraHbI
MECTHOTO CaMOYIpPaBJI€HUsI HE MOTYyT 0Opa3OBBIBATh TPETEUCKHE CyAbl. JTO CBHIE-
TEJIBCTBYET O TOM, UTO TPETEUCKUI CyJ CIEAYyeT pacCMaTpUBaTh KaK MHCTUTYT TpaX-
JTAHCKOTO OOIIECTBA B CTpaHe, NeHCTBYIONINH B chepe mpaBocyaus [6].

JInst co3maHus U JeATEIbHOCTH MOCTOSHHO ACHCTBYIOLIETO TPETEHCKOro cyaa
€ro yupeauTenu (eciu CyJ co3JaeTcsl Kak HeKOMMepYecKas opranusaius) aubo opu-
JUYECKOE JIULO (ECIH CYJl CO3/IaeTCsl B KauecTBE ero 000CO0JIEHHOr0 TOIpa3/IeIeHUs )
JOJDKHBI YTBEPKAATh PEIVIAMEHT IIOCTOSIHHO IEUCTBYIOLIErO TPETEHCKOTrO Cy .

[TocToAHHO AEUCTBYIOIIME TPETEUCKUE CYJbI, CO3JIAHHBIE B Ka4ye€CTBE HEKOM-
MEPYECKUX OPTraHU3alMi, MOMJIEkKAT IrOCYJapCTBEHHOM PETUCTPALMM, a TPETEHCKUE

142



CyJlbl, CO3JJaHHbIE B KaueCTBE 00OCOOJIEHHBIX MOAPA3/IECIEHUH, OAEkKAT IOCTAHOBKE
Ha y4er.

B kauecTBe NpUHLHUIIOB AEATEIBHOCTH TPETEUCKOro cyAa B 3aKOHE OIpenee-
HBI: 3aKOHHOCTb, HE3aBUCUMOCTD, COCTA3ATEIbHOCTh U PABEHCTBO CTOPOH, aBTOHOMMSI
BOJIM CTOPOH, KOH()HIEHIMAIHLHOCTh, COOMIOCHIE MpaBa CTOPOH HAa IOPHINYECKYIO
IIOMOILlb, COJICHCTBHE CTOPOHAM B JOCTHKEHUU MU MUPOBOT'O COIJIAIICHUS Ha JII0OO0H
CTaJluU TPETEHCKOro pa3OuparenbcTBa, 00S3aTENBHOCTh Ul CTOPOH PELIEHUH Tpe-
TEWCKOro CyAa, OKOHYATEJIbHOCTh MPUHSTHIX TPETEUCKUM CYIOM PEILIEHUN, BO3ME3I-
HOCTb JICSITEIbHOCTH TPETEUCKUX CYICH.

Jlist Toro 4yToOBI CIIOP OKAa3aJCsl HA PACCMOTPEHHUU B TPETEHCKOM CyJe, HE0O-
XOJMMO 3aKJIHYEHHE TPETEHCKOro COIVIALICHUS MEXKIY CTOpOHamu. Tpereickoe co-
TJIAIIEHHE MOXET OBITh 3aKII0YEHO B MHCHMEHHOW (popMe B BHAE CaMOCTOSTENHLHOTO
COTJIAIEHUsI CTOPOH WJIM B BUJAE TPETEUCKONW OrOBOPKM — OTIEIBHOIO IIOJOKECHMS,
BKITIOYEHHOTO B 0TOBOp. CyOBEKTaMH TPETEMCKOTrO COTJIALICHUS MOTYT OBITH Jee-
crocoOHble (hr3MUEecKue JIMLA WK IpUIUdYecKue Juna. ['ocyaapcTBeHHbIE OpraHbl,
BKJIIOYasi OpPraHbl MECTHOTO CaMOYIPABJIEHUsI HE MOT'YT OBITh CYOBEKTaMHU TPETEHCKO-
IO COIVIALICHHUS.

Tperelicknii Cy IOCIIE NPUHATUSA PEIICHUS O HAIMYNUH Y HEr0 KOMIIETEHLIIUHA HA
paspeleHre KOHKPETHOTO CIopa, BEBIHOCUT ONpeesieHHE O BO30YXKIEHUU TPETEHCKO-
ro pa3dupaTenbCTBa, U3BELIAET CTOPOHBI O BPEMEHU U MECTe TPETEeHCKOro pasoupa-
TEJIbCTBA, KOTOPOE JIOJIKHO OBITh 3aBEPIICHO B TEUEHUE TPEX MECSLEB CO JHS BbIHE-
CEHHSI CYJIOM OIpPEIEIICHUsI 0 BO30YKACHUN TPETEHCKOro pa3doupaTenbCTBa, €Ciau 00-
Jee JUIMTENbHBIA CPOK, B IIPEAenax OJHOTO roja, HE IPEAYCMOTPEH TPETEUCKUM CO-
TJIALICHUEM.

Pemenue Tpereiickoro cyzna MokeT ObIThb 00’KallOBaHO CTOPOHOH TpeTercKoro
pa3bupaTenscTBa B MOPSAKE, YCTAHOBJICHHOM, COOTBETCTBEHHO, T'Pa)KIaHCKUM IPO-
[[ECCYaIbHBIM WJIA XO3SHCTBEHHBIM MPOLECCYaTbHBIM 3aKOHOIATENbCTBOM PecyOmm-
ku bemapyce.

Takum 00pa3zoMm, MOKHO cZenaTh BBIBOJ, YTO Iepejlaya cropa B TPETEHCKUM
CyJ, B IEPBYIO OY€pe/b, BBITOIHA OPraHU3aLMIM U (PU3NUECKUM JIUIAM, U KOTOPbIX
Ba)KHA PKOHOMMSI Ha CYJEOHBIX pPacXo/ax U ONEPAaTUBHOCTb PA3pEILLEHUs CIOpa, NMPU
3TOM HMMEETCs IPaBO BHIOOpA CyIbM W TapaHTHs KBATH(PHUIMPOBAHHOTO U OOBEKTHB-
HOTrO paspelieHus cropa. s HeKoTophIX opraHuzanuii Oosiee mpocrtas Hmpoueaypa
BBIHECEHUS PELICHMs Cy/la HeoOXoauma JiUlsl UCIpaBICHUs CTPYKTYphl OanaHca, CIH-
caHMs 0€3HAJEKHBIX JI0JITOB, IOJYUYEHHs CyA€0HOro peleHus Mo BOIpocy, KOTOPBIN
y’Ke pelleH ¢ OTBETYMKOM, HO TaK M He ObUT (hopManbHO y3aKoHEH [7].
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