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VIIK: 347.41
K BOIPOCY OB YCTYIKE MPAB KPEJIUTOPA
10 JOrOBOPAM MMOPYYUTEJIBCTBA U TAPAHTUM

M.II. Kopomkeeuu,
doyenm Kaghedpwvl epadicoarncko2o npasa, benopycckuii cocyoapcmeennulii yHusepcumen,
KaHouoam 1opuouyeckux HayxK, 00yeHm

B coorBercTBHE ¢ monoxeHusmMu | 'pakmanckoro kojekca PecnyOnuku bena-
pyck (manee - I'K) [1] mopy4unTensCTBO M TapaHTus SBISIOTCS criocobamu obecreye-
HUS UCIIOJIHEHUS 00513aTeIbCTB 10 10roBopy. B coorBeTcTBUM co cT. 341 'K 1o noro-
BOPY MOPYYHUTENIHCTBA MOPYUUTENb OOA3BIBACTCA MEPEd KPEAUTOPOM JIPYroro JMila
OTBEUATh 3a HCIOJHEHHUE MOCIEIHUM €ro 00S3aTelIbCTBA IMOJHOCTHIO MM B YaCTH.
B cootBerctBuu co cT. 348 'K B cuiy rapantuu rapant o0s3yeTcst nepe KpeaAuTopom
JIPYroro jguna (JOJKHUKA) OTBEYATh MOJHOCTHIO WJIM YACTHYHO 3a UCIIOJIHEHUE 00s13a-
TE€IbCTBA ATOIO JIUIIA.

[TopyunTenbCTBO W TapaHTHUSI KaK CIOCOOBI 00ecTieYeHUs UCTIONHEHUS 00s-
3aTENIbCTB B COOTBETCTBUM ¢ mojoxeHusmu 'K mpeacraBisiior coOoil HOMOIHU-
TeNbHOE (aKIeccopHoe) o0s3aTeIbCTBO. JTO, B YACTHOCTH, O3HAYAET, UYTO HEICH-
CTBHUTEIBHOCTh OCHOBHOI'O 00S3aTEIbCTBA BICUET HEACHCTBUTEIBHOCTh OOecIeun-
BAIOILIETO €ro 0053aTeNbCTBA, €CJIM NHOE HE YCTAHOBJIEHO 3aKOHOJATENILCTBOM (II. 3
ct. 310 I'K). Kpome Toro, cinenyer yuuTbiBaTh, YTO HEAECUCTBUTEILHOCTh COTJIAIIIE-
HUSI O MOPYYUTEIHCTBE WJIM TapAaHTUU HE BIIEUYET HEACHCTBUTEIHLHOCTH OCHOBHOIO
obOs3atenbcTBa (1. 2 cr. 310 I'K).

[TopyunTensCTBO M rapaHTHs 3aBUCUMBI OT OCHOBHOTO 00s13aTE€NbCTBA B YAaCTH
ompeneneHus oobema TpeOoBaHUM. J[aHHOE MONOXKEHUE O03HAYAET, YTO MO OO0IIeMy
MPaBWIY TAPAHT U TIOPYUYUTETH HE MOTYT OBITh MIPUHYKJICHBI K UCTIOJTHEHUIO OOJIbIIIe-
ro, 4eM 00s3aH cleiaTh JOJKHUK MO0 OCHOBHOMY 00s3aTenbCcTBY (1. 2 cr. 343 T'K).
OpnHako, y4uThIBas XapakTep 00s3aTeNbCTBA IMOPYYHUTENS WU TapaHTa, KPETuTOp
BIIpaBe TPEOOBATH B3BICKAHUS C MOPYUYUTEINSI, TApAHTA MPOIICHTOB B CBSI3H C MPOCPOYU-
KOM HCIIOJIHEHUsI 00€CIIeUNBAEMOro JICHEKHOI0 00513aTEILCTBA HA OCHOBAHUH CT. 366
I'K no dakruyeckoro moramenus aonra (m. 18 mocranonenus [lnmenyma Bricmiero
XozgiicteenHoro Cyna PecnyOnuku benapyce ot 21.01.2004 Ne 1 «O HEKOTOpBIX BO-
npocax npuMeHeHust HopM [ paxknanckoro konekca Pecnmyonuku benapych 06 oTBeT-
CTBEHHOCTH 32 MOJIb30BAaHHE YY>KUMH JE€HEKHBIMU CpelcTBamMu» [2]), T.e. B CBSI3U
C COOCTBEHHOU MPOCPOUKON MOPYIUTEIIS UITU TapaHTa.

Kpome Toro, mpekpaliieHue rapanTuvl U MOPYUYUTENbCTBA MUMEET MECTO MpH
IpeKpaIIeHny o0ecrieueHHOro UMK o0s13aTenseTBa (1. 1 cT. 347, m. 4 c1. 348 T'K).

Taxxe 0 JOMOJHUTETHLHOM (aKIIECCOPHOM) XapaKTepe paccMaTpUBAeMBbIX 00ec-
MEYUTEIFHBIX 0053aTEIhCTB CBUICTEIBCTBYET TO, YTO TAPAHTHUS U MOPYIUTEIHCTBO
MPEKPAMIAIOTCS B Clydae M3MEHEHHUs 00eCIeunBaeMoro 0053aTelbCTBa, BIEKYIIETO
YBEJIMYEHNE OTBETCTBEHHOCTH WJIM WHBIE HEOJArOMPUSATHBIC TIOCIEACTBUS ISl TIOPY-
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yuTeNs U rapanra, 6e3 cornacus nociueguux (m. 1 ct. 347, n. 4 cr. 348 I'K). Onnako
npyu U3MEHEHHH O0eCIeunBaeMoro 00s3aTeNbCTBA, BIEKYIIETO YMEHBIIEHHE I0JTra
JOJIKHUKA, U TapaHTHsl, U IOPYUUTEIBCTBO NPOAOKAIOT CYHIECTBOBATh.

3n1ech crneayeT TakKe OTMETUTh, YTO MOPYUMTENbCTBO M rapaHTUs MpeKpalia-
€TCsI C IEPEBOJOM Ha JAPYTOe JIUIO A0ATa M0 00ECIIEYCHHOMY MOPYYHTEIHCTBOM 005-
3aTENIbCTBY, €CJIM OPYUYUTENb HE JAJl KPEAUTOPY COTJIACHS OTBEYATh 32 HOBOI'O JOJIXK-
Huka (1. 2 ct. 347, 0. 4 ct. 348 I'K). Crates 347 I'K 3amumiaet nuHTepechl HOPyIUTES
¥ TapaHTa, KOTOPbIE, MPUHUMast Ha ce0sl 0053aHHOCTh OTBEYATh 3a UCTIOJTHEHHE 00513a-
TENbCTBA JOJDKHUKOM TEpe]] KPEAUTOPOM, YUUTHIBAIOT IUIATEKECIIOCOOHOCTh WIIH
WHBIE NHIMBUyaJIbHbIE KAUECTBA KOHKPETHOIO JOJIKHHUKA.

B I'K Her npsmoro ykasaHus OTHOCUTEIBHO BO3MOKHOCTH WJIM HEBO3MOKHO-
CTH YCTYNKH IIpaB KpeauTopa MO JOroBOpaM MOPYUYUTENbCTBA U rapaHTHH Oe3 mepe-
Jla4ud IpaB 110 OCHOBHOMY 00s13aTenbeTBY. [1o Hamemy MHEHMIO, ITpaBa 110 JOroBOpaM
NOPYYUTENHCTBA U TAPAHTHH HE MOTYT OBITh IIepefaHbl Oe3 mepeaadn mpas Mo OCHOB-
HOMY 00sI3aT€NIbCTBY B CHITY CIICAYIOLIETO.

Takas ycrynka mpaB OyAeT MPOTHBOPEUYUTH CYIIECTBY YKa3aHHBIX 0OecCIedH-
TENbHBIX 00s13aTENbCTB. TaK, UCXOAS U3 ONPENEIECHUS] FapaHTUHU U MOPYYUTENbCTBA,
3akpemieHHbIX B 'K, ¥ rapanT, u nmopyuyuTenb OOsSI3ylOTCS OTBEYaTh 3a HCIIOJIHEHUE
0053aTeNbCTBA TOJPKHUKOM «IEPE]l KPEAUTOPOM JPYroro juna» (JoJKHUKa) (cT. 348,
ct. 341 I'K). Takum 06pazom, 00s13aHHBIMU TaPaHT U MOPYYUTETH MOTYT OBITH TOJBKO
nepes KpeAUTOPOM 10 OCHOBHOMY 00sI3aTENIbCTBY.

O HenonmyCTUMOCTH YCTYNKH MpaB MO AOTOBOpaM rapaHTHH U MOPYUYUTENb-
CTBa CBHUICTEIHCTBYIOT OCOOCHHOCTH TMPEIBABICHUS TPEOOBAHUS KPEAUTOPOM.
[lonaraem, npenpsBAATh TpeOOBaHUS K MOPYYMUTENIO (TapaHTy) BOpPaBE TOJbKO
KPEIUTOp MO OCHOBHOMY 00s3aTenbCTBY. Tak, €Ciiu mopydyuTenb OTBEYAET COJU-
JApPHO C OCHOBHBIM JIOJKHMKOM, TO KPEIUTOP IO OCHOBHOMY 0053aTEIbCTBY MO-
XKEeT MpeabsABUTh TpeOOBaHME KaK K MOJDKHHKY, TaK M K MOpydHTenio. B takom
cily4yae HEBO3MOXKHO Y4YacTHE KAaKOro-iaumbo JOMOJIHUTENBHOrOo Kpeautopa. Ecium
K€ MOPYUHUTEIb (rapaHT) OTBEYAeT KaK CyOCUIUapHbINA (IOMOJHUTEIbHBIN) JOJXK-
HUK, TO KPEIUTOP JAOJKEH MPEAbsIBUTH TpeOOBaHNWE CHaYalla K OCHOBHOMY JOJIK-
HUKY (JIOJKHUKY MO0 obecreuynBaeMoMy 00s3aTEIbCTBY), a TOJBKO MOTOM K CYO-
CHUAMAPHOMY [IOJDKHUKY (IOpyduMTeNro (TrapaHTy)). B Takom cinydae Takxke 3a-
TPYAHUTENBHO MPEACTABUTh, KAKUM 00pa3oM JIMI0, HE ABJISAIOLIEECS KPEAUTOPOM
10 OCHOBHOMY 0053aT€NbCTBY, CMOXKET MPEAbsIBUTH TpeOOBaHUE K CyOCHIMAapHO-
MY JOJKHUKY.

["apaHTus 1 MOPYUYUTENHCTBO MPEKPAIIAIOTCS € MPEKPAIIEHUEM 00ECIIEYEHHOIO
uMu obsi3atenberBa (1. 1 ctr. 347, n. 4 ct. 348 I'K), a 3HauuT, HE AOJKHBI CYIIECTBO-
BaTh B OTPBIBE OT HETO.

Takum 00pa3oM, ycTynka MpaB KpeAUTOpa K rapaHry (IOpY4MTEN0) HEOMy-
cTuMa 0e3 YCTYIKH MpaB MO0 OCHOBHOMY o0si3aTenbcTBY. [lo Hamemy MHEHHIO, yKa-
3aHHBIE JIONOJHHUTEIbHBIE (AKIECCOPHBIE) 005A3aTeNbCTBA HE MOTYT CYIIECTBOBATH
B OTPBIBE OT OCHOBHOTO 00S3aTEIHCTBA.
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