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YOK 347
E.A. bypak

MPABOBbIE OrPAHUYEHUA CEMIJINPOBAHUSA
B LU®POBYIO 3MNMOXY HA NMPUMEPE CYAEBHOIO AEJIA KPA®TBEPK

CyaebHbivi criop KpagrBepk MogHUMAET aKTyaslbHYIO 4719 LMGPOBOM
3r10Xv1 [PO6IIEMY ONMPELE/IEHMS CEMIT/INPOBAHUS U Er0 PaBOBbIX OrPaHUYEHM,
CeMmpoBaHne 6bII0 PacCMOTPDEHO YEPE3 [IPU3MY MUPATCTBA MU CBOOOAbI
UCKYCCTB. bbl/in MpEeACTaB/IEHBI HEKOTOPBIE CITI0COObI 3aKOHOAATE/IbHOIMO Orpa-
HUYEHNS CEMITITMPOBAHMNS. «KMEXAHNYECKNE JINLIEHINMN U MUHUMA/TbHBIV TOPOT-

CeMnnnpoBaHWe B aBTOPCKOM MpaBe SIBMSIETCS aKTyasbHOW npobnemon
B undposyto anoxy. CyaebHoe aeno KpadTBepk noaHS0 3TOT BONPOC B Havane
ABYXTbICSIHHbIX, HO 0 CUX NOP ero He 3akpbi1o. OcobeHHOCTb AaHHOro Aena 3a-
KIO4AETCa B TOM, YTO HE KOMMO3MUMS, a 3anucb SBMSIETCS NpeaMeToM Cropa.
YuacTtHuku rpynnbl «KpadTBepk» Bbi3Banu B cya npoatocepa Mosa lMenxama ms-
3@ CeMMNIMPOBaHUS 2-CeKyYHAHOro putMa B ero npousBegeHun «Nur Mir»
13 necHu rpynnol «Metall auf Metall». Cya N'epmaHnv npu3Han HapyLLeHue, nocne
OTMEHWS1 peLleHne, CTaBs KOPOTKOCTb 3aMMCTBOBaHMS B NpeAesibl MUHUMANbHOMo
nopora. B 2017 roay BO BpeMsi NOBTOPHOIO pacCMOTpeHust aena cya repMaHum
obpaTtuncs c 3anpocom B cya EC ¢ uenbo nonyyeHms npeasapuTenbHOM0 3akto-
yeHusa (aeno C 476/17). MHeHue NeHepanbHOro aasokata LLnyHapa MoxeT no-
BNMATb Ha 3aKkiouveHue. B paHHoM ctatbe 6yayT paccMOTpeHbl HEKOTOpbIE
13 BO3MOXHbIX ONpeAesiEHNN CEMMNPOBAHUS U UX NPABOBbIE OrpaHNYEHMSI.

CornacHo MHeHuto [eHepanbHOrO aABoOKaTa, CEMMIMPOBAHWE MOXET
6bITb ONpeaeneHo Kak «npsMoe 1 NocTosiHHOe BOCnpoussedeHue». B aaHHOM
onpeaeneHnn AOMUHUPYIOT CMEXHbIE NpaBa M HE YYMTbIBAETCS BO3MOXHOCTb
NOBTOPHOro co3aaHua Menoguu. Cya epmaHuMu paspewns crnop B Monb3y
KpadTtBepk B 2012 roay u noctaHoBWA, YTO cemnn 6e3 npaBoBON OYUCTKU A0-
MYCKaeTCs TONbKO B C/ly4Yae, «eCcnn Takou xe 3dpdekT He MoXeT bbiTb BOCMpo-
n3BeAeH HOBbIM apTUCTOM CaMOCTOATENbHO». Ha CeroaHALWHNIA AEHb NOYTH Nt0-
60e NoOBTOpPHOE co3aaHMe Menoamm Bo3MOXHO. CnefoBaTtenibHO, ecnv npuaep-
XMBaATbCA MHeHUs1 [eHepanbHOro aBoKaTa, NoYTn Bce cemnbl 6€3 npaBoBOM
OUYUCTKN HeaornycTuMbl. BOT noyemy ycnyru MOBTOPHOrO BOCMPOU3BEAEHMS,
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HanpuMmep, npeaocTtasnsemble koMnaHnen SCORCCIO, nonb3ytoTcs cenyvac 60sb-
MM cnpocoM. [aHHas ycnyra no3BoNnsieT nsbexaTb NPaBOBOW OYUCTKM MOJSHO-
CTbO UJIM YACTMYHO. YCnex Takow YCIyrv roBOPUT O TPYAHOCTSX, KOTOPYHO UCTbI-
TbIBAIOT apTUCTbI, CTA/IKMBASACh C NPO6/1EMOV NPaBOBOM OYMCTKU. [JaHHas ycnyra
nonynsipHa B CBSA3M C TeM, YTO B 60/IbLUMHCTBE C/ly4aeB NOBTOPHOE BOCMpoOU3Be-
AEHWNE AeLleBe NPaBOBOM OYMCTKU. [laHHas cuTyaumst NOAHMMAET BOMNPOC O CO-
pa3MepHOCTM MHBECTULMKN NPOU3BOAMTENS (POHOrPaMMbI: ero 3aTpaT 1 ero npu-
6b1nK. NoHMMaHKe Npon3sBoacTBa (POHOrpamMM B KQ4eCTBE MHBECTULNMN B CEMIMIU-
pOBaHMe TPETbMMN NNLIAMUN He SBASETCS LienecoobpasHbiM, Tak Kak Npon3Boau-
TENb HE MOXET PacCYMTaTh, KaKMe YacTh M CKOJIbKO YacTen hoHOrpaMmbl (ecnm
TaKOBble UMEeOTCA) ByayT CEMMNNNPOBAHbI 1 Kako 6yayT NpuHOCUTbL Aoxoa (ecnu
OH 6yaeT umeTb Mecto). OCHOBHas LeNb MHBECTULMKM B popMe NPOM3BOACTBA
(hoHOrpamMm — nx nocneaytoLlee KonnmposaHue n/mnu pacnpocTpaHeHne, AaHHas
uenb 3awmueHa aupektneammn 2001/29 n 2006/115. Takxe BCNbIBaeT BONPOC
CnpaBeaIMBOro BO3HarpaXxaeHns B ciiydae nonyyeHus npubobinm OT pesynbTaTos
XyA0XXeCTBEHHOro TBOPYECTBa TPETbero AvMua UCKIIYUTENBHO MO NpUYMHE 3a-
nncK pesynbTaTa XyAoXKeCTBEHHOro TBOpYeCTBa Apyroro nmua. B AgaHHOM criyyae
NepBOCTENEHHYIO POSib UFPaeT aBTOPCKOE, @ HE CMEXHOE NpaBso.

Cemnn He MOXeT 6bITb paCCMOTPEH Kak BOCNPOU3BeAeHWE, T.K. OH CTaHo-
BUTCS YacCTbtO APYroro He3aBMCUMOrO NPOM3BEAEHUS. [laHHbIN (haKT O4EBUAEH B
paccMaTpuBaeMoOM fefe, rae Asa NpOTUBOMOCTABNEHHbIX NPOU3BEAEHUS Npu-
HaanexaT K pasHbIM XKaHpaM My3bIKW: 3NIEKTPOHHasA My3blka W Xur-xon. TepMuH
«BOCMNpou3BeaeHne» SIBNSETCS OAHUM U3 CUHOHWMOB «KOMMPOBaHWUS». MHeHue
leHepanbHOro aABokaTa CKAOHHO He Mpu3HaBaTb CEMMIMPOBAHWME KOMUpPOBa-
HVWEM [AaXxe Mpu onpedeneHnn CeMmnia Kak «BOCnpousBeaeHne». MeHeparbHbin
aBOKAT CCbINaCs Ha «yrpo3y NMpaTcTBa», YNOMsHYTYIO B aupekTnee 2006/115,
KOTOpasi pacCMaTpUBAETCS UM Kak OCHOBHOM MCTOYHMK OFPaHMYEHNSt MPaKTUKK
ceMnnnpoBaHusl. OAHAKO HUKAKOW «Yrpo3bl CEMMIMPOBAHNUS» HE YNOMUHAETCS
B JaHHOM NpaBoBoM akTe. CnefoBaTeNbHO, TaKoe MOHUMAaHWE NPaKTUKKU CEMMNIIN-
pOBaHMs1 KOCBEHHO MPUpPABHUBAET €ro K NpakTuke nNupaTcTBa (KoTopoe noapa-
3yMeBaeT B T.Y. HE3aKOHHOE KOMUPOBaHME) M HaKaabliBaeT HeNnponopunoHasb-
Hble orpaHn4yeHns. cxoas U3 Toro, UTO CEMMMPOBAHME He SBMSIETCS KOMMpo-
BaHWEM, OHO He MOXET NPUpPaBHMBATLCS K UUTaTe v Napoavn.

NMoHWMMaHWe CceMNNPOBaHNS KaK «A06pOCOBECTHOE WCMNO/b30BaHNE»
Nnpou3BeaeHust B Ky/bTYPHOM Auanore no3BonuT ycTaHOBUTb 6onee rnbkue
MPaBOBbIE OrPaHNYEHMs] AaHHOW MNpakTuKe. [JaHHOe MOHMMaHWe OTBSA3bIBAET
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CEMMN/ OT CMEeXHbIX MpaB, OCTaBNsS HEKOTOpble NMpaBa 3a Co34aTeNeM nepso-
HayanbHOro npov3BeaeHns. B AaHHOM CcUTyaUUM YMECTHO rOBOPUTb O «MEXa-
HUYECKOW NULIEH3UW>», NPaKTUKe, ncrnonbdyemon B CLLA, HaumHas ¢ aena 1908
roga White-Smith Music Publishing Co. v. Apollo Co, B KOTOPOM MOXHO NpoBe-
CTV napannenb Mexay 06beMOM npaB NPOM3BOAUTENEN HOTHBIX IUCTOB, C KO-
TOPbIX UFPann My3biKy, U Npon3BoanTENEN hOHOrpaMM.

BTopoe BO3MOXHOE peLleHne — 3TO YyCTaHOBIEHNEe MMHUMANbHOro Nopora
(Takke npaktuka CLUA). aHHbI noaxoa 6bin Takke paccMoTpeH 'eHepanbHbIM
a/IBOKATOM, OZIHAKO He Obl/1 NPUHAT Kak MMEILNA BEC BCNIEACTBME Pa3fiMums
aMEepPUKaHCKON N eBpOMenCcKoM MpaBOBOM Cpefibl U BCNEACTBUE TEXHUYECKUX
orpaHu4YeHui. MNepBbi apryMeHT SIBNSIETCS abCTPaKTHbLIM, He pellatoLmnMm. Bro-
pON apryMeHT MMeeT MecCTO ObiTb, T.K. MPUHUMMNbI ONPeAEeNeHust AaHHOro Mo-
pora He MOryT 6biTb YHMBEPCaNbHO TOYHbIMU. OAHAKO KOHCTUTYLMOHHbLIN cya
FepMaHUK CcoBepLUMA MOMbITKY YCTAHOBSIEHUS TaKUX KPUTEPUEB: <«XYyAOXe-
CTBEHHAst M BPEMEHHAs AUCTAHUMSA, 3HAa4YeHME 3aMMCTBOBAHHOM MOC/enoBa-
TENbHOCTM 1 SKOHOMMYECKMI yLiepb co3aaTensi nepBoHavanbHOro nponsseae-
HWS, @ TaKXe ero 3HadeHue». [laHHble KpUTEPUW AO/MKHbI paccMaTpuBaTbCs
B rMBKOM KJ/itoMe Ang noaaepXaHus YpoBHsS cBo60Abl MCKYCCTB, B 0COBEHHOCTHU
B )KaHpax, B KOTOPbIX CEMMINPOBAHNE SBNSIETCS HEOTHLEMIEMOWN YaCTbHO.

OcHoBaHue ans rmbKoCTN MHTepNpeTaLun ONMpPaeTcsl Ha OCHOBHOE NPaBo
cBo60Aabl UCKYCCTB. ApryMeHT ['eHepanbHOro afiBokaTa, YTBEpXXAaloWnn noa-
pblB 3pdeKkTMBHOCTM npaBa EC, He 9BNSETCS yMECTHbIM NO MpUYUHE TOro, UTO
3aKoHodaTenbcTBO EC aKCNAMUMTHO He 3anpewaeTr ceMmnnvposBaHue. [MpaBo
cB060Abl MCKYCCTB 3aKpensieHo BO MHOMMX KOHCTUTYUMSIX CTpaH-y4acTHuy, EC,
KOTOpble TakKXe SBASOTCS NPaBOBbIM MCTOYHUMKOM 3akoHoaaTenbctBa EC.
K ToMy e XapTua EBponenckoro Coto3a 06 0CHOBHbIX npaBax (YTBepXxaatoLLas
AaHHoe npaBo B CTaTbe 13) MMeeT TaKyto Xe IOpUAMYECKYIO CUMY, YTO U corna-
leHns o EBponenckom cotose, € AaTbl 3aknoueHust JInccaboHCKoro aoroeopa.
PaccMaTpuBaHme AaHHOro UCTOYHMKA Kak ultima ratio, npeanoxeHHoe eHe-
panbHbIM a[BOKATOM, HernpuemnemMo BCIeACTBME MPUHAAIEXHOCTU AAHHOro
OrpaHUYNTENBHOrO NPUHLMMNA K YrOSIOBHOMY MpaBy.

MpakThka ceMnIMpoBaHMs He MOXET BbITb OrpaHNUYeHa MHTepecaMun Npo-
nssoautenen (oHorpamMm. MHBECTUMUNS B TBOPYECTBO TPETLErO NMLA TakuUM
CcnocoboM HEBO3MOXHA. AHANM3 CEMMNIMPOBAHNS Yepe3 NPU3My CMEXHbIX NpaB
NpuUpaBHUBAET AAHHYIO MPAKTUKY K NMUPATCTBY, YTO CyLLECTBEHHO ee OrpaHnymn-
BaeT. HeonpaBaaHHoOe oOrpaHuMyeHWe TBOPYECKOro rnpouecca HapyLlaet
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NpuHUMN cBoboabl McKyccTB. OnpeaeneHue CeMnIMpoBaHUs Kak «aobpoco-
BECTHOE MCMOMb30BAHME» WU YCTAaHOBKA M'MBKMUX OrpaHuyeHuin B popme Mexa-
HUYECKUX NNLIEH3UIA UM MUHUMANBbHOIO nopora (MHTEpPNpeTUPYEMOro B MOJb3y
NpUHLIMNG cBOB6O/bl UCKYCCTB) SIBNSETCA anbTepHATMBON. MpaBoBble OrpaHnye-
HUS 3aBUCAT OT KOHLENLUUN CBO6OAbI MCKYCCTB B LI POBOI 3rOXeE.

CnNUCOK UCTOYHUKOB

1. TMpaBoBo WHTepHeT-nopTan EC [2nekTpoHHbIN pecypc]. — Pexum poctyna:
https://eur-lex.europa.eu/. — [laTta goctyna: 24.03.20109.

2. MpaBoBou NHTepHeT-nopTtan Cornell Law School [9neKkTpoHHbIN pecypc]. — Pexum
pocryna: https://www.law.cornell.edu/supremecourt/text/209/1. — [laTta aocryna:
24.03.20109.

3. [MpaBoBou NHTepHeT-nopTan Justia US Law [DnekTpoHHbIN pecypc]. — PexuMm ao-
ctyna: https://law.justia.com/cases/federal/appellate-courts/ca9/13-57104/13-
57104-2016-06-02.html. — aTa aoctyna: 24.03.2019.

4. TpaBoBoi NHTepHeT-nopTan KOHCTUTYUMOHHOro cyaa lFepMaHum [DNeKTPOHHBbIN

pecypc]. — Pexumm poctyna: https://www.bundesverfassungsgericht.de/
SharedDocs/Pressemitteilungen/EN/2016/bvg16-029.html. - [data Agoctyna:
24.03.2019.

5. MpaBoBon WHTepHeT-noptan AOI [3neKkTpoHHbIM pecypc]. — Pexxum poctyna:
https://fra.europa.eu/en/charterpedia/article/13-freedom-arts-and-sciences. —
[ata poctyna: 24.03.2019.

The sampling cannot be limited by interests of phonogram producers
since it is impossible for them to invest into a creative work of any third party.
An act of sampling cannot fall into the restrictive legal limits of an act of piracy,
which is considerably disproportionate, especially regarding the fundamental
right of artistic freedom. The definition of sampling as a "fair use” in the context
of artistic dialogue, or the establishing of its flexible legal limits in a form
of a mechanical license or a de minimis threshold (interpreted in favor of the
artistic freedom) can be an alternative. The legal limits of sampling depend on
the concept of artistic freedom in the digital age.
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