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MEXXOQYHAPOQHO-NMPABOBASl PEMNTAMEHTALMSA OTHOLUEHWUIA
B COEPE AJOMEHHbIX UMEH:
COBPEMEHHOE COCTOAHUE U NEPCNEKTUBDLI

AHAIM3NPYeTcs COBPEMEHHOE COCTOSIHUE  MEXAYHAPOAHO-PaBOBOM
DEITIaMEHTALIMU OTHOLLIEHMI B CHEDE OMEHHBIX MMEH. OBOCHOBBIBAETCS HEOD-
XOANMOCTb IPU3HAHNS JOMEHHOIO MMEHN OOBEKTOM 1PABA MHTE/NIEKTYA/IbHON
COOBCTBEHHOCTU.

B coBpeMeHHOM MH(OpMaUMOHHOM 06LLecTBe 3Ha4YeHNEe AOMEHHbIX UMEH
CyLLIeCTBEHHO Bo3pocio. OfHaKo BONPOC MX NPaBoOBON oXpaHbl B 60MbLUMHCTBE
rOCyZlapCTB OCTAEeTCs HEPELLEHHbIM. bonee Toro, He BO3HMKAET COMHEHWUN, YTO,
NMOCKOJIbKY AOMEHHbIE UMeHa (DYHKUMOHUPYIOT B CeTU MIHTEPHET, @ NocneaHss
ABnsieTcs rnobanbHOM CETbIO, BONPOChI, CBA3@HHbIE C UCMOJ/Ib30BAaHWEM [IOMEH-
HbIX MUMEH, HYXAAlTC B YHU(DULMPOBAHHOM peryinpoBaHMM B paMKax BCEro
MMpoBOro coobuectsa. BoT noyemy ocoboe 3HadeHuMe MMeKT aHanu3 Lwaros,
NpeanpuHATBIX B JAHHOM HarpasfieHUn, U onpeaeneHne nepcrnekTnB Mexay-
HapOoHO-NPaBOBOW periaMeHTaLun OTHOLWEHUIA B cchepe AOMEHHbIX UMEH.

YTO KacaeTcs NONbITOK pernaMeHTMpPoBaTh OTHOLLIEHUS B laHHOM cdepe,
cnegyet oTMeTUTb [eknapauumto npuHumnos «loctpoeHne MHMOpMaLNOHHOMO
obuwectBa — rnobanbHas 3aAav4a B HOBOM Thicayenetum» ot 12.12.2003,
a Takke TyHucckoe obs3aTenbCcTBo OT 15.11.2005 n TyHUCCKYO nporpamMMy Ans
MHpopMaLmnoHHoro obuiectsa oT 18.11.2005. B AaHHbIX AOKYMEHTaxX NoATBep-
XOAEeTCq CTpeMSieHne MOCTPOUTb OTKPbITOE, HarpaBfieHHOe Ha pa3BUTUE WH-
¢dopMauunoHHoe obwecTtso [1, n. 2], NPOBO3rnaLllatTC ero OCHOBHbIE MPWUH-
uunel [2, N. 19-64]. YT0 KacaeTca HenocpeACTBEHHO peryinpoBaHus OTHOLe-
HWI B chepe AOMEHHbIX UMeH, B TYHUCCKOM nporpaMme ans MHPopMaLMoHHOMo
oblecTBa noavepknBaeTcs HeobXxoaAMMOCTb pa3BUTUS Mpouecca BBeAeHMS
MHOMOS13bl4HbIX AOMEHHbLIX UMEH U pa3BUTUS MporpaMM, KOTOpble npegycMmar-
PUBAIOT HanMume Takmx AOMeHHbIX uMeH [3, n. 53]. Kpome Toro, oTMevaeTcs,
YTO «CTPaHaM He cnedyeT BMELUMBATbCA B MPUHATUE PELLEHWUN, KacaloLMXCs
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cCTLD kakon-nnbo apyrov CTpaHbl», N NPU3HAETCA HEOOXOANMMOCTb «AanbHeEN-
Lero pasBuUTUSI U YKpenseHns COTPyAHUYECTBa MexXay 3auHTepecoBaHHbIMU
CTOpPOHaMM B BOMPOCaxX roCyAapCTBEHHON MOMUTUKM B 06/1aCTM HaMMEHOBaHUS
obLwmx aoMeHoB Bbicwwero ypoBHs (gTLDs)» [3, n. 63—-64]. OaHako, NOCKONbKY
BbllleyKa3aHHble AOKYMeHTbl NOCBsiWeHbl MHGOPMaUMOHHOMY  0bLlecTBy
B LIE/IOM, UHbIX MOJIOXXEHWUIM O AOMEHHBIX MMEHAX B HUX HE COAEPXKUTCS.

He cTtaBMTCS BONpOC O NpaBOBOM MpMpoOAE AOMEHHOIO MMeHM U B Peko-
MeHaaunn FOHECKO o pa3suTuMM U UCMOb30BaHUM MHOroA3bluns 1 BCceobLueMm
aoctyne K knbepnpoctpaHcTay ot 15.10.2003, rae noagyYepkMBaeTcs, B YacTHO-
CTW, YTO «rocyaapcTBaM-ufieHaM U MeXAyHapoAHbIM OpraHu3auusaM cnepyer
COAENCTBOBATbL YCTAHOBJ/IEHUIO COOTBETCTBYIOWMNX MAPTHEPCKMX OTHOLLEHMN
B 06/1aCTV yripaBneHms AOMEHHbIMU MMEHAMM, BKKOYAsh MHOIOS3blYHbIE JOMEH-
Hble MeHa» [4, n. 14].

YTO KacaeTcs akToB, NPU3BaHHbLIX peryMpoBaTbh BOMPOCHl UCMONb30Ba-
HUS LOMEHHbIX UMEH, CTOUT OTMETUTb «EANHYIO0 NOAUTUKY pa3peLleHns crno-
poB 0 AoMeHHbIX nMeHax» (Uniform Domain Name Dispute Resolution Policy,
UDRP), pa3paboTaHHyt0 BceMnpHOM OpraHu3aumen UHTENneKTyanbHoU cob-
ctBeHHocTn (BOWUC) mn npuHATyto VHTepHeT-koprnopauvMen no npucBOEHMIO
nmeH n HoMmepoB (ICANN) 24.10.1999 [5]. UDRP copepXuT mMonoXeHus,
HanpaB/ieHHble Ha pa3pelleHne AOMEHHbIX CNOpoB. Tak, 3TOT AOKYMEHT Npu-
3HaeT HapyleHneM HeaobpOoCOBECTHYIO perucTpaumio U UCnonb3oBaHWe Ao-
MEHHOIO MMEHWN N COAEPXUT KpUTepuu onpeaeneHns 4obpocoBecTHOCTU/He-
pobpocoBecTHOCTM B AaHHOM cdepe. OaHako 6yayumn ytBepxaeHHou ICANN
(MeXxayHapoaHOW HenpaBUTENbCTBEHHOM opraHu3aumen), UDRP He sBnseTcs
MeXAYHapOoAHbIM AOrOBOPOM U He uMeeT 06weobsa3aTeNlbHOro Xapakrepa.
MNMonoxeHnsi UDRP NpuUMeHSOTCSA Npy pacCMOTPEHUN CMOPOB B apbuTpa)kHbIX
opraHax, ynosHoMo4yeHHbIX ICANN. KpoMe TOro, B CamOM AOKYMEHTE MpsiMO
NMOAYEPKMBAETCS, UYTO «TpeboBaHMsa 0653aTeNbHON aAMUHUCTPATUBHOM Mpo-
LeAaypsl ... He NPensTCTBYIOT ... NepeAaTb CNop B CyA KOMMNETEHTHOW HOpUCANK-
umnm ... A0 Hayana o6sa3aTtenbHoro aAMUHUCTPATMBHOMO PacCMOTPEHUS
UnNu nocne ero 3asepwenus». [5, n. 4 (k)].

B cBS3M C HEAOCTAaTOYHOCTbIO MPaBOBOM perfaMeHTaumMyM OTHOLLIEHWN
B cpepe AOMEHHbIX MMEH OTAENbHOM0 BHMUMAHUS 3aC/y)KMBAET BOMPOC O BO3-
MOXXHOCTM nepeaayn dyHKUMi ynpaeneHus VHTepHeToM MexxayHapoaHOMy Co-
03y anekTpocssian (MC3) u yCTaHOBMEHUN FOCYAAPCTBEHHOMO perynmpoBaHust
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HaUMOHaNbHbIX cerMeHToB MHTepHeTa. Takass BO3MOXHOCTb 6blsia npeaMeToM
paccMOTpeHust Ha BceMMpHOM KOHEpeHUMM NO MeXAYHapOAHbIM TENEKOMMY-
Hukaumam (World Conference on International Telecommunications 2012,
WCIT-12) [6].

Tak, BOMpOCHI M0 aAAMUHUCTPUPOBAHUIO JOMEHOB BbICLLErO YPOBHS HaXo-
astcs B BeaeHun ICANN. Ho aaHHasi opraHmsaumnst UMeeT CTaTyC MexayHapoa-
HOWM HEMPaBUTENBLCTBEHHON, U €e AOKYMEHTbI HE HOCAT 00LLe0bs3aTeNbHbIN Xa-
pakTep. Kpome Toro, ICANN B cBoel paboTe B onpeaeneHHon Mepe 3aBUCMMa
oT npasuTenbctBa CLUA [6]. Takoe nono)xeHue Bellen n nobyanno psa CTpaH
(Poccusi, Kutan, TapxkuknctaH, Hurepms, Cupus n apyrue) noaHsTb BOMpPOC
0 nepenaye pykosoacTtea NHTepHeTOM MC3 [6].

OpHako anckycens B pamkax WCIT-12 nokasana, 4To MMpoBoe cooblue-
CTBO B Lie/IOM He noaaepXXMBaeT UAeK rocyaapCTBEHHOro perynmposaHus UH-
TepHeTa. B kauecTBe rnaBHOro aprymeHTta MpoTMB 3TOr0 BbICTYMaeT To, 4TO
mobanbHast ceTb — CaMOOpraHn30BaHHas CTPYKTypa, KOTopast Ao/MKHa 6biTb
MakCMManbHO cBOB6OAHA OT roCyAapCTBEHHOro BMellaTenbCTBa. TaknMm obpa-
30M, CerofHsl K/w4yeBass posib B aAMUHUCTPUPOBAHWW [OOMEHOB BbICLLErO
ypoBHS1 ocTtaeTcs 3a ICANN. N, xoTs Takoe nonoxXkeHue aen asnseTca npegme-
TOM JIMCKYCCUM, KOHCEHCyCa OTHOCUTENIbHO aflbTEPHATMBHBLIX BO3MOXHOCTEMN
pykoBoacTBa NHTepHETOM MMpPOBOE COOBLLECTBO elle He AOCTUMO.

C Halen TOYKM 3peHus, cneayeT pa3aennTb BOMPOC O TaK Ha3blBAEMOM
«rocyapCTBEHHOM pykoBoacTBe» MHTEpPHETOM M O rocyaAapCTBEHHOM perynu-
pPOBaHMN OTHOLUEHUWN, KOTOPblE BO3HUKAIOT B CBA3M C MCMOsb30BaHMeM CeTw.
KacaTenbHO nepBoro — COBpEMEHHOE COCTOSIHME CaMOOPraHM30BaHHOW CTPYK-
Typbl IHTEpHETa BMNOSHE aKTyaslbHO U DYHKUUKN MO TEXHUYECKOMY obecneuve-
Huto ycnewHo BbinonHaeT ICANN. KacaTenbHO BTOPOro — Kak CBUAETENbLCTBYET
npaktuka, ICANN He cnocobHa pewartb BCeUeno MpaBoOBble BOMpPOCHI,
T.K. He KOMMNETeHTHa NpuHMMaTb 0buweobsizaTenbHble HOpMbl. Bonpockl xe
O MpPU3HaHUKN IOMEHHOIO MMeHM 06BEKTOM NpaBa UHTENNEKTYaNbHOW COBCTBEH-
HOCTWU W perynnpoBaHMM OTHOLLEHWIA, KOTOPblE BO3HMKAIOT MO NOBOAY WUCMOSb-
30BaHuUs Takoro o6bekTa, — UMEHHO NpaBoBble. BBMAy 3TOro NOMCKM UX peLue-
HUS AOMKHbI OCYLLECTBNATLCA B paMKax 3aKOHOAATENbHOW AESTENBHOCTU rocy-
[AAPCTB U MEXIOCYIapCTBEHHOIO AManora, NpMYeM Ha MeXAyHapOAHOW apeHe
BeayLyto ponb cneayet oteect BOUC. Beap, kak ykaszaHo B KOHBeHUMN, yype-
Xpatowen BOWUC, ot 14.07.1967, paHHas opraHu3auust «CrnocobcTByeT
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3aK/TIIOYEHNIO  MEXAYHAPOAHbIX COrNaleHnin, npU3BaHHbIX COAENCTBOBATb
OXpaHe UHTeNNeKTyanbHon cobcTBeHHOCTM» [7, M. 4 cT. 4]. K TOMy € UMEHHO
BOWC paspabotana UDRP, koTopas siBNSeTcs BecbMa yaa4yHON MOAENbIO pas-
pelleHns AOMEHHbIX CNopoB, a LleHTp apbutpaxa n meamaumm BOUC paccmoT-
pen yxe 6onee 42 TbiCA4 Takux cnopoB [8], YTO CBMAETENLCTBYET O HANYMM
AOCTATOYHOW NpaKTUKK Ans Toro, 4tobbl BOMC cMorna npeanoXxuntb MUPOBOMY
CcoobLLECTBY AOKYMEHT, B KOTOPOM AOMEHHOE MMs 6b1n0 6bl NpU3HaHHO 06beK-
TOM MpaBa MHTENNEKTYyaNlbHOM COBCTBEHHOCTU M 6bln Bbl OTpaXkeH 3¢ deKkTnB-
HbI MOAXO/ K pa3peLLeHNIO JOMEHHbIX CMOPOB.

TaknuMm 06pa3oM, cnegyeT KOHCTaTMpPOBaTb, YTO pPa3BUTUE AOMEHHbIX
MMEH CYLLLECTBEHHO OMnepeXxaeT NPaBOBYIO pernaMeHTaLUnto OTHOWEHUIN B aH-
Ho cepe. PelleHne 3Ton NpobnemMbl AOMKHO OCYLLECTBNSATLCA B paMKaX 3a-
KOHOAaTEeNbHOW AEATENbHOCTU FOCYAApPCTB M MEXIOCyAapCTBEHHOrO Auasnora
npv BeayLwen ponn BOUC. MNpusHaHWe NOMEHHONO MMEHM OBbLEKTOM MpaBa WH-
TeNnekTyanbHON COBCTBEHHOCTM — 3aAadya 1 HeobxoAMMOCTb, MPOANKTOBAHHAS
COBPEMEHHbLIMU peanunsiMu.
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