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YAK 347.77.046
MN.H. BpoBKUH
NMOHATUE U SBHAYEHUE UCHEPNTAHNA UCKNTIOMUTEJIbHOI'O NMPABA

[IPUBEAEHBI MPUMEDLI MHTEPIPETALIMN [TOHATUS MCHEPITAHNSA HUCKITIOYM-
TE/ILHOIO 1PaBa (fasiee — UCYEPIIAHNE) B OTEYECTBEHHOU U 3apYBEXXHON topH-
ANYECKON SIMTEDPATYPE. OrvcaHbl MoAX0Abl, UCITOMIb3YEMbIE MEXAYHAPOAHbIMU
OpraHu3aLnsamMm. BbiaesieHbl COCTaB/ISIOUINE UCHEPIAHMS.

CerogHsi TeopeTuyeckMe WCCneaoBaHusl, B KOTOPbIX ynoTpebnsercs
MOHSITUE «UCYepnaHMe», Kak MpaBu/O, He AAal0T AeTallbHOM XapaKTEPUCTUKM
ncyepnaHnio, a camo NOHSATME ynoTpebnseTcs B paMKax TONKOBaHUS Noaoxe-
H1 JoroBopa 0 EASC 1 UCKNOUYMTENBHO B OTHOLLEHUN UCUYEPNAHUS UCKITHOUN-
TENbHOrO NpaBa Ha TOBAPHbIE 3HAKM, XOTS UcYepnaHne AENCTBYET U B OTHOLLIE-
HWUM MHbIX 06 BEKTOB MHTENNEKTYa/IbHOW COBCTBEHHOCTH.

C y4yeTOM TOro, 4YTO McCYepnaHue ynoMmHaeTcsl B H6ONbLIMHCTBE paboT,
MOCBSILLEHHBIX MPaBy MHTENNEKTYa/lbHON COBCTBEHHOCTH, NULLL B 06LLEM BMAE
nonaraem, 4Yto TeMa, BbibpaHHast ANa UCCNeAoBaHUs, IBNSETCS aKTyaNlbHOM Kak
C HAy4HOM, TaK M C NPaKTUYECKON TOYEK 3peHus.

TeopeTnyeckon OCHOBOWM MCYEPNaHUS ABNSIETCS AOKTPUHA UCYEprnaHus
WX IOKTPUHA «MEPBON MPOAAXnN».

B EBpone OTLOM AOKTPUHbI MCUYEpPNaHUsi CUNTAETCS HEMELKUM HOpUCT
Nosed Konep (Joseph Kohler), onybnmkoBaBwmil Tpya no AaHHOM npobneme
B 1907 roay. Ho BnepBble TEPMUH «MCHEPMaHNE» Ha TeppuTopun EBponenckoro
CoobuectBa 6bin NnpuMeHeH NepmMaHcknm UMnepckmuM BepxoBHbiM CyaoMm elle
B 1902 roay. B TOM e roay cyaamu 6b110 NpM3HAHO, YTO AOKTPUHA MCHEPNAHUS
NpUMeHMMa ANs CNyyaeB, Koraa ToBap BrepBble BbIHOCUTCA Ha PbIHOK 1pYrou
CTpaHbl. Yepe3 4yeTblpe roga AOKTpuHA 6blna noaTeBep)KAeHa B OTHOLUEHWUK
aBTOpckmx npaB. B CLUA o «JOKTpUHE nepBOW Mpoaaxu», Obio 3asiBNEHO
B 1873 roay B cynebHoM aene Adams npoTtus Burke [1, c. 33—42].

[.B. UBaHOBa paccMaTpuBaeT UcUYepnaHue Yyepes cuTyaumto, koraa cybnb-
€KT WCKMIoYUTENBHOro npaBa caM WAM C ero cornacusi Apyroe nvuo BBeNu
B IPaXXJAaHCKNA 060pOT MaTepuasibHbli 06BEKT, B KOTOPOM BOM/IOLLEH O6bEKT
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€ro npas, M yXxe MNonyynn CnpaBeAInMBOe BO3HarpakaeHne 3a 3TO AENCTBUE
C AlAaHHOW MaTepuanbHOW eanHuuen [2, c. 37-41].

B. KTy nonaraet, 4to ucyeprnaHue rnpaBa — 3TO He npeaMeT HeKoero
[I0roBOpa, a CBOero poAa AOKTPWMHA, onpeaensiowas npeaensl Npas UHTeNeK-
TyanbHOM COBCTBEHHOCTM, XOTS MPU MOMOLLM AOroBOpa MOryT 6biTb ype3aHbl
npeaens cdepbl ncHepnaHus NpaB UHTENNEKTYaIbHOM COBCTBEHHOCTM, Hanpu-
Mep, NyTeM 3aKpensieHns GUKCMPOBAHHON LieHbI Nepenpoaaxu Win TeppuTo-
pun ans npogaxwu [3, ¢. 57-61].

B nHTepnpetaumm E. LLlexTMaH mMcyepnaHue npasB sBNsSeTcs Heobxoau-
MbIM CpeAcTBOM ansa obecneveHns 6anaHca MHTEpecoB Bnagenbla TOBAPHOro
3HaKa 1 NoTpebHOCTeN pbiHKa M 6a3upyeTcs Ha NpuHUMNne cBob6oaHOro nepe-
MeLleHns TOBapoB, YTO BaXHO Ana (QYHKUMOHMPOBAHUSA NtobOro pblHKa
[4, c. 10-13].

OTMeTUM MHeHune M. [I30Ha, KOTOpbI OTHOCUT MCYEpriaHNe K TOPro.e,
a HE K MHTENNEeKTyaNbHON COBCTBEHHOCTHN, NOAYEPKUBAS, YTO UCYEpraHME BO3-
AEWCTBYET Ha KOHTPOJIb HaZ pacnpoCTpaHeHNEM TOBapa, CoAepXKallero obbexkT
WHTENNEKTYyanlbHOM COBCTBEHHOCTM, @ HE Ha caMu 3Tu npasa [5].

BONC ncxogut u3 Toro, Yto ucyepnaHme — 3TO yTpaTa npasa B cdepe
WHTENNEKTYanbHOM COBCTBEHHOCTM BCNIEACTBME 3aKOHHOW Nepeaayn TUTy/a Ha
MaTepuasnbHbI 06BEKT, B KOTOPOM 3aK/IOMEH O6bEKT UHTENNEKTYaNbHOM CO6-
CTBEHHOCTM [6]. Kak TONIbKO NPOAYKT, OXPAHSEMbIM NPABOM UHTENNEKTYaIbHON
cobCTBEHHOCTU, bbIN COLIT Ha pbiHKe NpasoobnagatenemM, NM60 ApyrMMK C ero
cornacms, npaBa UHTENNEKTYaNbHOM COBCTBEHHOCTN Ha KOMMEPYECKYHO SKCMy-
aTaumio 3TOro AaHHOro NpoayKTa He MoryT 6osee OCyLWeCTBIATLCS, MOCKONbKY
OHM «ucyepnaHbl» [7].

TaknM 06pa3oM, 3HauYeHne ncuepnaHns 3aKyaeTcs B TOM, YTO:

—  ncyepnaHue — 3T0 OAMH U3 MHCTPYMEHTOB NpaBa MHTENNEKTYalbHOM
COBCTBEHHOCTM, PEryNUpYIOWMIA NONMHOMOUYMNS Bnagesnbla COOTBETCTBYIOLLErO
06beKTa MHTENNEKTYyalbHON COBCTBEHHOCTY;

—  C MOMOLLbIO AAHHOIO0 MHCTPYMEHTa rocyAapCTBO MMEET BO3MOXHOCTb
orpaHu4mMBaTb MH60 paclMpsATb NOTHOMOUYNS BnajenbLa obbekTa MHTENNEKTY-
anbHOW COH6CTBEHHOCTW B OTHOLLEHUW TOBapa, BBEAEHHOIO UM UM C ero corna-
CUS1 B FPaXXAAHCKMUIA 060POT, U CoAEPXKALLErO OObEKT UHTENEKTYaNbHOW COb-
CTBEHHOCTY;

— McYepnaHue Mo3BOJISIET CHATb WM, MO MEHbLUEN Mepe, CMArYUTb
nMerwme Mecto MpoOTUBOPEYUUss MeXAy MOHOMOSbHBbIM — XapaKTepoM
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NCKNIOYUTENBHOrO npaBa WM NPUHUMNOM CBOBOAbI MepeMelleHnss TOBapoB
nycnyr [8, c. 5-9];

—  MNPUYMHOW WM OCHOBAHWEM MCYEpNaHUS WCKIHYUTENbHbIX MNpaB
ABNAETCS BBEAEHME TOBAPOB, COAEPXALUMX OOBEKTbI UCKTHOYUTENBHBIX UHTEN-
NeKTyanbHbIX NPaB, B rpa)xaaHCkmi 060poT Nno Bosie npaBoobnagatens;

— B CTPOro HpUANYECKOM 3HAYeHUM McYEeprnaHuMe — 3TO OrpaHUYEeHME
NCKNIOUUTENbHBIX MPaB; HE yTpaTa, @ UMEHHO OrpaHUYeHne, NOCKOJbKY CyOb-
eKTUBHblE NpaBa AencTeytoT [9];

—  OT MHbIX CNOCOB60B NpeKpaLLEHNS UCKITIOYUTENBHbIX MPaB McYeprnaHue
npaB, OTNINYAETCSA OTCYTCTBMEM MUCbMEHHOrO, Bblpa)XXEHHOro B hopMe Aoro-
Bopa (06 OTUYXXAEHUN UCKNIOYMTENBHBIX MpaB) BONen3bsaBAeHns npaBoobnana-
TENs U XapakTepU3yeTcsl TEM, YTO NOCE ONpeAeneHHbIX AEUCTBUMA CO CTOPOHBI
nocnegHero WCKNIOYUTENbHbIE MpaBa MpekpallalTcs aBToMaTudeckn [10,
c. 17-24];

—  MCYepnaHue ABNSETCS OAHMM N3 MHCTPYMEHTOB pa3peLleHms CrnopoB
O NPaBOMEPHOCTW NapanseNibHOro NMNopTa;

— HO rnaBHas GyHKUUS ncyepnaHus, no Halemy MHeHuto, — obecneye-
Hue 6anaHca Mexay BnajenbueM MpaB WHTENNeKTyallbHOM COB6CTBEHHOCTU
n notpebutenem.

C y4yeToM MMELWNXCS pe3y/ibTaToB aHanM3a lpuaNYEcKon nuTepaTypbl
M 3aKOHOAATENbCTBA Mbl OTMEYAEM HaJIMuMe Pas/IMYHbIX NOAXOAOB K BOMPOCY
ncyepnaHns UCKIOYUTENBHOIO NpaBa.

BmecTe ¢ TeM MOXHO cornacuTbes ¢ nosvumen BOUC, yto ncyepnaHme —
3TO yTpaTa npaBa B cepe UHTENNEKTyalbHOW COBCTBEHHOCTU BCNIEACTBUE 3a-
KOHHOM Nepefayn TUTyNa Ha MaTepuasbHbI 06EKT, B KOTOPOM 3aK/1to4eH 06b-
€KT UHTENNEKTYalbHOM COBCTBEHHOCTMW.

Micuepnanune aBnSIeTCS MHCTPYMEHTOM, C MOMOLLbIO KOTOPOro rocyaap-
CTBO U3MEHSIET NOSIHOMOYUNS BNaAenbla TOBApPHOro 3Haka Mo KOHTPOO 3a To-
BapaMu, BBEAEHbIMU B IpaXxAaHCKUA 060poT, B Lensax obecnevyeHns 6anaHca
MeXAy BNafesnibLeM npaB MHTENEKTya/lbHON COBCTBEHHOCTU U NOTpebUTENEM.
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