C. C. OnecbKo

NMOMOLLHMK NPOKYypopa

npokKypaTypa PoccoHcKoro painoHa Butebekoit obnactu;
acnuMpaHT, MarncTp LPUANYECKUX HayK

Benopycckuii rocyaapCTBEHHbIN YyHUBEPCUTET
darutaO5@live.com

OoT UAEU COBPEMEHHOIO KOHCTUTYUUOHAJIUSMA K OBECMEYEHUIO
BAJIAHCA KOHCTUTYLMOHHbIX LLEHHOCTEW B LLU®POBYIO 3MOXY:
YEro OXXUAATb OT KOHCTUTYLMOHHOIO NPABA?

KaK HM napagoKcanbHO, HO MHTEpPEC K KOHCTUTYLMOHHOMY NpaBy n3gasHa obycnosneH
NMOCTOAHHbIM M HEUCTOBbLIM CTPEMJIEHMEM YEeN0BEYECTBA K NyyLlel XK13HU. HO MMEHHO B 3TOM
cocpenoToYEeHbl TaKMe YenoBeYecKMe NOPOKM KaK KenaHue npnobpetatb, C O4HON CTOPOHDI,
M He yTpayMBaTb — C APYrol. 3TN NOPOKM MPUCYLLUN KAXKAOMY U3 poAa Ye/I0BEYECKOTO U He-
pefKo NopoXAaato Baactonobue.

Beuay 3TOro CTONKHOBEHME NONIUTUYECKUX U COLMABbHBIX CUA CTAHOBUTCA NJIOAOM
KOHOPOHTAUMM 3TUX NMOPOKOB, Pas3fenAloLme BECb 04 HA ANAaMETPANbHO NPOTUBOMONOXK-
Hble MO MHTepecam o4yaru cTpaTt. M Tak B BEYHOM MOMbITKE HaWTM Komnpomucc. OgHaKo
«MPaBUIbHO YCTPOEHHOE rOCYAAPCTBO M MyApble NPaBUTENM NPUAAraan BCE YCUANA K TOMY,
4yTObbI HE OBOAMUTL A0 KPANHOCTU ... U KUTb C HAPOLOM B MUpPe U cornacumy» [1, c. 65]. Tak,
B 3MOXY CpeaHeBeKOBbA ObINO «A0CTATOYHO BO3LEPMKMBATLCA OT NOCATATENbCTB HA MMYyLLE-
CTBO CBOMX NOAAAHHbIX U COrparkAaH M Ha UX KeHwuH» [1, c. 59].

Ho BpemeHa cTpemuTenbHO M 6eCNOBOPOTHO MeHATCA. PYHAAMEHTAIbHbIE OTKPbITUA
371 HOBbIV TONYOK A1 MOIHUEHOCHOTO Pa3BUTUA KynbTypbl, 06pa3oBaHUA, HAYKN U MH.Ap.
chep 06LLeCcTBEHHO-TOCYAAPCTBEHHOM KU3HW, @ MOSTOMY KONIM3UA MHTEPECOB CTana TO/IbKO
obocTpATbea. Moa BAMAHMEM BCNAECKa KOHPPOHTALMM PA3HOCTOPOHHWUX CUA TOrAALIHWUA
ewé deosanbHO-KNEPUKANbHbBIMA YKNaL, KONebnacb OT HOBbIX BEAHWUI, HE YCTOAN U, CNIOBHO
3epKano, UANCTpUpytowee pa3gpobaeHHOCTb TaKUX IIOACKUX B3aMMOOTHOLLIEHWUH, pa3bucs
06 naen «HoBoro» nopsagKa. Ho HyXHO 6bl10 NPUNATM K YEMY-TO €ANHOMY — TOMY, YTO 06b-
eAnHAN0 bbl Bcex 1 bblno O6bl ANA HUX 0OLWMMm Brarom.

Co BpeMeHeM YCTAaHOBNEHWE KOHCTUTYLMOHHOIO NPaBoMnopAAKa BO MHOFOM pPeLmnio
3Ty npobnemy, Beab OH Obl1 ONNOTOM LIEHHOCTEN, NPM3HaBaeMbIX BO BCEM obuiecTBe. Ha3BaH-
HbIN NOPAAOK cTan 0POPMANATLCA KOHCTUTYLIMEN, 3aKOHCEPBMPOBABLLUEN LLEHHOCTHbIN YKNag,.
M Tak BO3HMKAA M Hayana Noay4yaTb MACCOBOE PACMPOCTpaHeHWe udes yeHHocmu. Ho Bo-
MPOC LLEHbI CTO/Ib ¥Ke BaXKeH, KaK 1 BONPOC LLEHHOCTW... Kakoi LeHoM 3To 6b110 AOCTUTHYTO?
LleHOW TOrO, 4TO Mbl UMEEM U YETO HE UMEEM CeMyac.

MyTb obuwectBa OT NepBOOLITHOrO K MHOOPMALMOHHOMY M FOCYZAapcTBA — OT KBaswu
K uMdpoBOMY NPOMAEH — HM 33 OAHO TbicavyenetTne. O6LLECTBEHHO-TOCYAAPCTBEHHOE Pa3BU-
TWE HENpPepPbIBHO, U NPUYMHOM TOMY — NOCTOAHHOE CTPEM/IEHNE YeNIOBEKA AOMMUHUPOBATD.
Bennkne N"MYHOCTU OCTaBUIN HEUCTNEBAEMbIN CNes B UCTOPUM CTAHOBNEHWA FOCYAAPCTBEHHO-
MPaBOBbIX MHCTUTYTOB, @ NO3TOMY MHOTAA OYEHb BAXKHO HE OCTaBUTb 6€3 BHUMaHMA X MEH-
Ta/ibHble 06pa3bl U MOHATb, YTO OHM AYMANWN U YyBCTBOBAAM [2, €. 4]. BeAb 3TO OHM paspyLIMam
CTapyto “ co3ganu Hosyto EBpony, M3BECTHYIO HamM Cenyac, rge B OCHOBE rOCYAapCTBEHHO-
NPaBOBOrO CyLLECTBOBAHUA NEXUT GEHOMEH KOHCTUTYLMOHANM3MA.

N 3pecb cpa3y ke Hy»KHO A06aBUTb pe3KoCTH, Aabbl NOHMMATb CIOXKMBLUEECA ¥ aBTOPA
OTHOLLEHME K KOHCTUTYLMOHANM3My, a OHO, Kak y CB. ABryctnHa K bory: «He mory aatb Emy
onpeaeneHne, HO 3Hato, YTO Takoe 6e360oxumer. [laTb TOYHOE OnpeseneHne KOHCTUTYLMOH-
HOMY NPaABOMOPAAKY HE NOA CUY HUKOMY, HO MOHUMATb, FAe HauMHatoTCcA 6e33aKoHUe 1 y3yp-
nauma BNaCTW, LOMKEH KAXKAbIM yBaXKatoLWNN ceba ropucT.
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CerogHA Mbl CTOMM Yy 4YepTbl, Pa3AeNALWEN NPOWbIA U ByayLNIA KOHCTUTYLMOHA-
NIM3M, CTapblil U HOBbI KOHCTUTYLMOHHbIN NnpaBonopaaoK. C 04HON CTOPOHbI, AOCTUTHYTbI
BEPLUMHbBI — MAEN AEMOKPATUM, NPABOBOrO M COLMANbHOrO rocyaAapcTea v np., HO, C ApYrom —
Mbl CHOBA CTOMM Y OCHOBaHUA CO8peMeHH020 KOHCMUMYyYUuOoHAAU3MA. [LOCTUNKEHUA HAyYHO-
TEXHMYECKOro nporpecca NpPsAamMo ceiyac NnocTaBuan nepes Hamm ABa CepbE3HENLLMX BOMPOCaA:
«4mo denamoe?» N «4ye20 He HA00 Oesname?». HenpocTon BbIbOpP. Beab cerogHa npobnema,
O KOTOPOI peyb WA Bblle, CTa/sla HAaCyWHOM — B MMPOBOM MacwTabe. Kak HanTM Komnpo-
Mmucc? Yero ewé KAaaTb OT KOHCTUTYLMOHHOIO NpaBa?

Cnnowb Aa pagom obeyKaaeTca CToNb MaclwTabHbIM Npouect Kak unmdpoBM3aumsa, 4To
YK — BO BCEM Mupe 0 HEM roBOPAT, HO NPWU 3TOM 3abbIBAtOT, YTO OH KAaCAeTCA Camoro cepaua
ntoboro rocyaapcTea — ero KOHCTUTYLMMU, OCHOBHOTO 3aKOHa. MIMeHHO OoHa cTana atpnbytom
KOHCTUTYUMOHAM3Ma — U HecnpocTa. E€ Hopmbl cTann KpaeyronbHbiM KamHem B obecneve-
HUW KOHCTUTYLUMOHHOTO NPaBOMNOPAAKA, BeAb B HUX ONPeaenatoTcA KOHCTUTYLMOHHbIN CTPOM
W NyTU ero M3MeHeHWUs, NPABOBOE MOJIOXKEHME YEeN0BEKA U TpaXKgaHUHA, obuwecTBa M rocy-
[ApPCTBa, XapaKTep MX B3aMMOOTHOLLEHMWM, COANAHCMPOBAHHOCTb MX MHTEPECOB, a TaKXKe pelua-
OTCA MHbIE Ba)KHeMLWMe BONPOChl. KOHCTUTYLMA ONMLLETBOPAET OCHOBHbIE Ye/10BEeYECKUNE LIeH-
HOCTW M TEM CaMbIM ONpeaenaeT BEKTOP Pa3BUTUA «/10KAAbHO20» KOHCMUMYYUOHAAU3MA.

B HacToslee BpemMA KOHCTUTYLMOHHbIE LLEHHOCTU UCMbITbIBAOT CEPbE3HOE BAUAHUE
CO CTOPOHbI rNobanbHOro npouecca LMbpoBU3aLMM, YTO 3aCTaBAAET HAC NepPeoCMbICAINBATb
MX U BOCMPUHUMATb NO-HOBOMY. 10 CBOEM CYLLHOCTM LLEHHOCTb KaK ABAeHMe nogpasymeBaeT
HeKune 6nara, UX OUEHKY U COOTHOLEHMe. Nog BAnAHMEM UMPPOBU3ALMM 3HAYEHNE LEHHO-
CTeMN YacTo MEHAETCA, UTO CO34aET 3aTPyAHEHUA B obecneyeHnn 6anaHca KOHCTUTYLMOHHbIX
LeHHoCTel. Beab HaMTK «3010TyI0 cepeanHy» HeNpPocCTo, a 0COHBEHHO B YCI0BUAX CMeLLEHUSA
peanbHOM U BUPTYaNbHOM U3HU IMYHOCTK, obuiecTBa 1 rocygapctsa. OCHOBHOM 3aKOH
OO0/MKEH OCTaBaTbCcA cTabuaeH — 3To 0O4HO U3 ero KPUANYECKUX CBOMCTB, MEXKAY TEM, MPOUC-
xo4ALMme B rocyaapcree npeobpasoBaHUA NyCTb U HE BCErAa BAEKYT KOPPEKTUPOBKY KOHCTU-
TYUMOHHbBIX NONOXKEHWUM, HO OHW 6€3yCNOBHO AO/XHbI BO34ENCTBOBATL HA MPAKTUKY UX NPU-
MeHeHuA. «[lyx», a He «byKBa» 3aKOHa, AOMKEH BOCNPUHUMATLCA NPaBONPUMEHUTENEM Ce-
rogHa, cMbicn, a He popma — rnaBHoe B ero pewweHmn. OQHAKo, C COXKaNeHNEM NPUXOANTCA
KOHCTaTMPOBaTb TOT $aAKT, YTO 3a4acCTyl0 MMEHHO «ByKBa» 3aKOHa, a He ero «4yx», B HacTo-
AlWee BPeMa CTaHOBUTCA KNOUEBbIM GaKTOPOM B MPUHATUM TOTO UAU UHOTO pelleHuns. «dyx»
3aKOHA — Ta Camas LEeHHOCTHaA COCTaB/AIOLLAA, KOTOPOM He XBATaeT pelleHMAM rocyaap-
CTBEHHbIX OPraHOB W OpPraHM3auunii Ha COBPeMeEHHOM 3Tane Pas3BUTUA KOHCTUTYLUMOHAIM3MA —
«uMPppPOBOro» KOHCTUTYLMOHANU3MA. [PALET HOBAA 3MOXa, 03HAMEHOBaHHasA obecneyeHnem
6anaHca KOHCTUTYLMOHHbIX LLEHHOCTEN B yCN0BUAX LMPPOBbLIX NpeobpasoBaHui.

B cBoto oyepenb, AaHHOE 0OCTOATENLCTBO YKa3blBaeT Ha HEOBXOAMMOCTb KOMMIEKC-
Horo 1 rnybokoro nuccnenoBaHuA B AaHHOM HanpasnaeHuu. OgHAKO 3TOT BOMNPOC He uccie-
[OBaH, 0 YEM CBMAETENLCTBYET OTCYTCTBME HAy4YHOW NMTepaTypbl N0 M3bpaHHON TeMaTuKe,
BCTPEYAOTCA NMWb eAMHNYHbIE UCCIeA0BAHNA CMEXHOro xapaKktepa. MccnepgosaHne obec-
neyeHma 6anaHca KOHCTUTYLMOHHbIX LLeHHOCTEN B LMPPOBYIO 3MOXY NPUAACT HOBbIN MMMNY/bC
nccnenoBaHuAm B 061acT NPo61emM KOHCTUTYLIMOHHOIO NPaBa, CTAHET KPaeyrosibHbIM Kam-
Hem B pOpPMMPOBaAHMM COBPEMEHHOTO KOHCTUTYLIMOHAAN3MA.
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