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OTBETCTBEHHOCTb 3A HE3AKOHHYIO TPAHCIIIAHTALIUIO
OPI'AHOB U TKAHEHN YEJIOBEKA
HA ITPUMEPE BEJIOPYCCKOI'O U 3APYBEKHOT'O 3AKOHOJATEJIBCTBA

A. B. TBAP/IOBCKAA
(Ilpeocmasneno: kauno. wpuo. nayx, ooy. H. B. INAXHOBCKAA)

B cmamve paccmampusaromes 60npocei y2o106HOU 0OMEEMCmMEEHHOCHU 3a HE3AKOHHOEe NPoBedeHUe MpaHc-
NIAHMAayuy Opeano8 u mrauel yenosexa. Ananusupyomes nopmuvl ¥Y201061020 kodekca Pecnyonuxu benapyce,
a makaice nPOBOOUMCSL CPAGHUMENbHO-NPABOBOU AHANU3 C 3APYOEINCHBIM Y2OL08HbIM 3AKOHOOAMENbCMBOM.

B kaxk1oM rocyiapctTBe 0JJHAM U3 IPUOPUTETHBIX HAIIPABJICHUH Pa3BUTHS SBISIETCS 00ECIICUCHUE 37I0POBbS
HacesieHHs. Ha cOBpeMEHHOM 3Tale CTpEMHUTENFHOTO COBEPIICHCTBOBAHMUS MEIUIIMHBI, B YaCTHOCTH, TPAHCILIAH-
TOJIOTUH, OJJHOH M3 IIPUOPHUTETHBIX MPOOIJIEM BUANTCSA HE3aKOHHAS TPAHCIUIAHTAIWS OPTaHOB M TKAHEH YeloBeKa.

OnHMM 13 BaXKHBIX HAIIPaBJICHUH CIIaCeHMS M TIPOICHHUS JKI3HH SIBIIACTCS TPAHCIUIAHTALMS OPTaHOB U TKa-
Hel genoBeka. K coxxaneHnio, Ha TaHHBIH MOMEHT HH OZIHO TOCYZIapCTBO HE MOJKET IOJIHOCTBIO 3aKPBITh MTOTPEO-
HOCTH B OpraHax BBUJy HEXBaTKH JOHOPCKUX MaTepuanoB. ClieACTBHEM 3TOi MPOOIEMBI MOXKHO BBIJIECIHUTh yBe-
JMYEHHUE CITy4aeB HE3aKOHHO TpaHcIuanTauu. J{is 00pb0Obl ¢ HE3aKOHHBIM 000POTOM OPraHOB M TKaHEH co3/a-
I0TCSI ONpe/IeJICHHBIC TPABOBbIE MHCTPYMEHTHI Ha MEXIyHapoJHOM ypoBHe. ['eHepanbHas Accambies OOH B pe-
somonuax 64/293 ot 30.07.2010 roxa [2], 70/179 ot 17.12.2015 rona [1] moguepkuBaeT Haau4YHe NPOOIEMBI He-
3aKOHHOM TPaHCIUIAHTAllMK ¥ HACTaUBaeT Ha MEXAYHAPOIHOM COTPYJHUYECTBE ¥ IPUHATHU Mep N0 O0phOe ¢ Hel.

Exxeronno B Mupe copepraercs okosio 12000 He3aKOHHBIX ONepalyii 1o mepecajke OpraHoB U TKaHEH,
Y CIIPOC HA IOHOPCKHUE MaTepualbl MPOJOJIKAET pacTu [7].

B ropuaiueckoii Hayke (hakTopamH, BIUSIOIMMHY Ha pa3BUTHE HE3aKOHHOH TPAHCIUIAHTOIOTUH, SIBIISIOTCSL:
OTCYTCTBHE 0053aTEIBHOTO M €AMHOTO MEXIYHapOIHO-TIPABOBOTO PETYINPOBAHUS, KOPPYIIIHS, 3KOHOMHIECKOE
MIOJIO’KCHHE O0IIecTBa, HEXBAaTKa JOHOPCKUX MaTepHalioB, BBICOKAs CTOMMOCTD OPTaHOB M TKaHEH, OoJbIIoe Ko-
JMYECTBO BOOPYKEHHBIX KOHQIUKTOB W BOMH.

BakHO OTMETHTb, UTO Ha JAHHBIH MOMEHT HE CYIIIECTBYET MEKyHapOAHOTO HOPMAaTHBHOTO IIPaBOBOTO aKTa,
KOTOPBIH peryaupoBai Ob1 00pb0y ¢ HE3aKOHHOW TpaHcIUTaHTanued. OHAKO HAMOHAIBHOE 3aKOHOAATEIHCTBO
Ka)KJIOr0 rOCyAapcTBa MpeaycMaTpUBaET OTBETCTBEHHOCTh 33 IIPOTHBOIIPABHBIC ICHCTBYS B IaHHOM cdepe.

I[MpecrymienueM B 00JIaCTH TPAHCIIAHTOJIOTUH CJIEYeT CYMTATh COBEPIICHHOE YMBIIIJICHHO TPOTUBOIPAB-
HOe OOIIECTBEHHO OIMAacHOE JAESHUE, HapyIIaolye Mpolelypy U MpaBHia OCYIIECTBICHHUS TPAHCIUIAHTAIUU Op-
TaHOB U TKaHEW 4eJoBeKa M MoCsraroliee Ha 37J0pPOBbE U KHU3Hb YEIOBEKA.

B yromnoBHOM 3akoHOAaTenbCTBEe PecnyOnuku benapycs BUIUTCS yCIOBHOE MOpa3/iefieHre IPEeCTyIUICHUH,
COBEpIIAEMBIX B 00J1aCTH TPAHCIUIAaHTOJIOTHH, TI0 HEKOTOPEIM BHAaM. ClieliaibHBIMA HOpMaMu, KOTOPBIE TIpey-
CMaTpHBAIOT YTOJIOBHYIO OTBETCTBEHHOCTS 32 IIPECTYIIEHHS B C(hepe TPAHCIIIAHTOJIOT M, SIBIISIFOTCS: IPUHYKICHUE
K JIade OpraHOB HJIM TKaHEH Jis TpanciuanTamy (ct. 163 YK), HapymieHre ycnoBuril 1 mopsiaka 3a00pa Win TpaHC-
TUTAHTAIMK OPTaHOB WJIM TKaHel denoBeka (cT. 164 YK), He3akoHHBII 3a00p OpraHOB WM TKaHEH y yMepIIero
nmoHopa (ct. 348 YK). MoXHO cKa3aTh, 4YTO OCHOBHBIM OOBEKTOM IEPEUNUCICHHBIX MPECTYIUICHUN SBISIFOTCS 00-
IIECTBEHHbIE OTHOILICHUS, PETYINPYIOIIIE MOPSI0K IPOBEACHHS TPAHCIUIAHTALMH OPTaHOB U TKAaHEH YeloBeKa.
OpHAaKO PacIoJI0KeHbl YKa3aHHBIC CTAThH B PA3HBIX IJ1aBax YTOJOBHOTO KOJeKca. BUIOBBIM 00BEKTOM JCSHUM,
npeycMOTpeHHBIX cT. 163 u cT. 164 YK 1 pacnionoxeHHbIX B 19 riaBe, siBisieTcs )KM3Hb U 3710poBbe. [l cr. 348,
Haxozsuielcs B rinase 30, BUIOBBIM 00BEKTOM CIIEAYET CYMTATh OOLIECTBEHHBIH MOPSIOK M 00ILECTBEHHAS HPaB-
CTBEHHOCTb.

OC0o6eHHOCTBIO YTOJIOBHOTO 3aKOHOIATENNBCTBA HAIIIETO TOCY1apCTBa, B OTIMYNE OT, HanpuMep, Poccuiickoit
Denepary, SABISETCS 3aIIUTa OOIIECTBEHHBIX OTHOIICHHUH, KOTOPBIE PETYIUPYIOT OCYIIECTBICHHE BCEX BUIOB
TpaHCIUIAHTALMH, a HE UCKITIOUUTENbHO opraHoB U Tkanei. Y. 1 ct. 164 YK npegycmaTpuBaeT Haka3aHUE HE TOJIBKO
3a HapyIlleHHWe YCJIOBUI 1 MOpsaKa 3a00pa OpraHoB U TKaHEH YeJIoBEeKa, HO U 3a HapyIIeHHE YCIOBUI U TOpsiAKa
TpPaHCIUIAHTALMH, IIPEyCMOTPEHHBIX 3aKOHOIATeIbCTBOM. [laHHast OPMYITMPOBKA TI03BOJISET MPUMEHSTH 3Ty HOPMY
B JIIOOBIX CJIydasiX HapyLIICHUS MOPSJIKA OCYHIECTBICHHUS BCSIKOTO BU/IA TPAHCIUIAHTALNH, ITOBJIEKIIET0 HEOCTO-
POKHOE IPUUMUHEHHE TAKKOTO WM MEHEE TSKKOTO TE€JIECHOTO MOBPEXKACHUS JOHOPY UIH PELUNHEHTY.

B HEkoTOpBIX Tocy1apcTBax, TakKMX, Kak Y30€KHUCTaH, yroJIOBHOE 3aKOHOIAaTEIbCTBO B KAUECTBE KBAIH(DU-
IUPYIOMIETO OOCTOSTENBCTBA BBIACISACT CICUATBHYIO IETh — U3BSTHE U UCTIONb30BAaHIE OPTaHOB M TKaHEH MO-
tepneBmero (m. H 4. 2 ¢T. 97 YK). YronosHssiit kogexc ['py3un npeaycMaTpiBaeT yMBIIIJICHHOS TPHYNHEHHE
TSOKKOTO BpeZa 340POBBIO, COBEPIICHHOE B LIEJAX MEPECcajKy MM UCTIONIb30BaHUS HHBIM 00pa3oM OpraHoB, 4a-
CTel OpraHoB WM TKaHel Tena kepTBsl (1. T 4. 7 ¢T. 117 YK). 3akononarensctBo Pecybnuku benapych Takxke
yCMaTpHBaeT 3TO B KadecTBe KBaMH(puuupyromero npu3Haka B . 9 4. 2 cr. 139 YK u . 4 4. 2 ct. 147 VK.
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IIpectymnenueM, CBSI3aHHBIM C TpaHCIUIAHTAIMEH OPraHOB U TKaHEH, TaKKe SBIAETCS MOXUIIEHHE YeIoBeKa ¢ Lie-
JIBIO U3BATHS y MIOTEPIIEBLIETO OPraHOB WM TKaHel uid TpaHcmaHTauu (1. 5 4. 2 cr. 182 VK).

Psp npectynienuil B AJaHHOM Ipylie 3HAYUTENbHO IIKMPE B YTOJIOBHOM 3akoHe benapycu, uem B poccuii-
CKOM WJIM YKpanHCKOM. Tak, B 3aKOHOJATEIbCTBE MEPEYUCICHHBIX TOCYAAPCTB OTCYTCTBYET COCTAB MTOXUILEHHE
YeNI0BEKa C 1IeIbI0 U3BATUSA Y IOTEPIEBILEr0 OPTaHOB MIIN TKaHEH IS TPAHCIUIAHTALHN.

3aKOHOIATENbCTBO HEKOTOPBIX CTPAH TAK)KE MPEAyCMaTPUBACT IPHHYKACHHUE K H3bATHIO OPTaHOB, YacTeH
OpraHOB MJIM TKaHEH YellOBEKa He TOJBKO B LIENSIX TPAHCIIAHTALUY, HO U IUIS JICYEHHS, SKCIIEPIMEHTOB HIIM U3TO-
TOBJICHUS JiedeOHBIX penapatoB (4. 1 ct. 134 YK I'py3un), nHoro ucnons3zoBanus (4. 1 cr. 116 YK Kazaxcran).

OtaenbHOM NPOOIEMOii B 00JIaCTH TPAHCIUIAHTOJIOTHH MOYKHO BBIJICTIUTH KYILTIO-ITPOJAXY JOHOPCKHX Ma-
TepuaiioB. B coorBeTcTBHH co cT. 5 3akona PecryOnuku benapycs «O TpaHCIUlaHTaIlMu OpraHoB ¥ TKaHEH 4yeso-
BEKa» OpraHbl ¥ TKaHH HE MOTYT OBITh 0OBEKTOM IPaKIaHCKO-IIPABOBBIX CIIEJIOK, KPOME CEJIO0K, HOCSIIHNX Oe3-
BO3ME3IHBIN XapakTep. OnHaKoO B YTOJIOBHOM KOJIEKCE HE MpelycMaTpUBaeTCsa OTBETCTBEHHOCTD 3a HapyLICHHE
JIAHHOTO TOJIOKEHHs1. Poccuiickoe 3aKOHOJaTeNbCTBO TAK)KE HE YCTAHABIMBACT KAKUX-JIMOO CaHKIIMIA 32 CoBepIie-
HHE TaKuX AeHcTBUH. B TO e Bpems B YroioBHOM kozekce PecryOmmkn AzepOaiimkan B cT. 137 Kyms-nponaxa,
HE3aKOHHOE JJOHOPCTBO U TPAHCIUIAHTALMA OPraHOB M TKaHEH YeloBeKa 3aKOHOAATENb NIPEIyCMaTPUBAET OTBET-
CTBEHHOCTb 32 TaKO€ JIESTHHE.

Hecmortps Ha To, uTO 3akoHOAaTeNb Poccuiickoit denepanuu He MpeayCMaTpUBAET OTBETCTBEHHOCTH
3a KyILIIO-TIPOJaxKy JOHOPCKUX MaTEPUANIOB, B YTOJOBHOM KOJAEKCE MPUCYTCTBYET CTAThsl, AUCIO3UTUBHAS YacTh
KOTOPOH YIOMUHAET TaKOH BUJ ceNKU. B 1. 5k 4. 2 cT. 127.1 uaer yka3blBaeTCs O TOProBIIE JIOAbMHU B LETSAX U3bsI-
THS y IOTEPIIEBIIETO OPraHOB MM TKaHed. HeoOXomMMoCTh HalTM4Hst JAHHOTO cocTaBa nojxperuisiercss KonpeHuunen
0 pabctBe 1926 rona. B 4. 4 mpaBoBOro akTa rapaHTHPYETCs HE TOJNBKO MPABO KAXKIOTO HA CBOOOY, HO M MPSIMO
3ampenaercs Kym-poaaxa mojeil. B YroigoBHoM 3akoHonatenscTBe Pecybnuku benapyck naHHBIN cocTaB
MPECTYIUIEHUS OTCYTCTBYET.

Crenyer Taxxe oOpaTuTh BHUMaHUE Ha BOTIPOC ITPaBOBOTO PETyJIMPOBAaHUs JOHOPCTBA KpoBU. Tak xak
KPOBB — 3TO TKaHb OPraHU3Ma, TO, COOTBETCTBEHHO, €€ KYIUIA-TIPOJaXa A0JDKHA ObITh 3anperieHa. OqHako 3aKoH
PecnyOmmkn benapych B €T. 2 yTOUHSET, YTO «...3aKOH PEryJIUpyeT OTHOLICH!US, BOSHUKAIONIIE MIPU TPAHCIIIAH-
Taluy, 3a UCKIIOUYEHUEM OTHOIIEHUH, KacaroluXcs Mpouecca BOCIPOU3BOACTBA YEIOBEKA, KPOBH U €€ KOMIIO-
HEHTOB...» [4]. Ec1u paccMaTpuBaTh CUTYalUIO ¢ TOYKH 3peHUs I'pa’kIaHCKOro KOJEKCa, TO MOXKHO 3aKIIOYUTh
0 coOmonennu ctT.424, 1 JOHOPCTBO KPOBH MOXKHO CUHTATh KyIuleH-nipomaxkeil. Ho B coorBeTcTBHM ¢ 3aKOHOM
TaKOBOW CIIEJIKOW TOHOPCTBO KPOBH CUNTATHCS HE OyZET.

ITpo6estbl B TpaBOBOM peryIMpOBaHUU KyIUTU-TIPOAXH OPTaHOB, YTOJIOBHOM OTBETCTBEHHOCTH 32 HE3aKOHHYIO
TPaAHCIUIAHTALMIO 1 UCTIONB30BAHUN JJOHOPCKHX MAaTEPHUAIOB KaK O0BEKTA TPaXkKIaHCKO-TIPABOBBIX CHIETIOK aKTyaJIbHBI
Jua MHOTHX cTpaH. [1o muenuto ®@abpuku T. A. Ha TaHHBIIT MOMEHT HE CYIIECTBYET U HE MOXKET OBITh IS BCEX
1M a0COIOTHOTO OOJBIIMHCTBA TOCYIapCTB €AMHOTO MIPABOBOTO PETYINPOBAHUA B JaHHOHW 00IacTH, TaK Kak
HeT 00513aTeIbHBIX MEXIyHapOIHbIX HOPMAaTHBHBIX IIPABOBBIX AKTOB, PET'YJIMPYIONIMX TAKOH BH/ OTHOIIEHHH [3].

Taxum 06pazoM, MOXKHO CKa3aTh, YTO 3aKOHOAATENbCTBO PecyOiuku benapych B chepe OTBETCTBEHHOCTH
3a HE3aKOHHYIO TPAHCIUIAHTAIIMIO OCYIIECTBIISIET OXPaHy HE TOJIBKO OTHOIICHHH, PeTIaMeHTHPYIONUX MOPSAI0K
TPaHCIIaHTALUK, HO ¥ OTHOLIEHUH, CKJIa/IbIBAIOIINXCS B IPOLIECCE PETYINPOBAHUS HHBIX BUIOB TPAHCIIAHTALIUY.
Ob6ecrieunBaeTcst OXpaHa He TOJIBKO PELMITUEHTOB, HO U JOHOPOB. CHCTEMa yroJIOBHO HAKa3yeMBbIX IESTHUH, TIpeI-
CTaBJICHHBIX B YTOJIOBHOM KoJjiekce PecriyOnuku benapych, sBisiercst HanboJiee OJHON U ONTHMaNbHOH. XOTs
Ha MPUMEpE CPaBHEHUS HAILIMOHAIBHOTO 3aKOHOAATENBCTBA HALIETO FOCY1apCTBa U MHBIX CTPaH MOKHO CKa3arTh,
YTO CYyIIECTBYIOT ONpe/IeTIeHHbIE MPOOEITbI, KacaIOIIHecsi OTBETCTBEHHOCTH B c(epe KyILIH-TIPOIa’kh OPTaHOB M TKa-
HeM, a Tak)Ke 3aTparuBarollie MPUHYXKACHUE K H3BATHIO OPT'aHOB HE TONBKO IS TPAHCIUIAHTALIUH, HO U JUIA JKC-
MEPUMEHTOB, U3TOTOBJICHNUS JIeYeOHBIX PENapaToB U HHOTO MCIIOIb30BaHNUS.
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