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HITPA® KAK BUJI HAKA3AHUSA HECOBEPIIEHHOJIETHUX

A. B. ITHUTKO
(Ilpeocmasneno: O. B. KATYINIOHOK)

B oannoii cmamve uccredyromes ocobennocmu wmpagha xaxk euda Hakazanus necosepuiennonemuux. Ipo-
AHATUZUPOBAHBL HOPMbBL Y20106H020 U Y201068HO-UCHONHUMENLHO20 KOOeKkco8 Pecnybnuku Benapyco, nayunvie
UCCNIeO08AHUS COBPEMEHHBIX VHEHbIX, d MAaK#ce OaHHble CYOeOHOU CIamucmuKu, Kacaruuecs 60npocos npume-
HeHus wmpaga Kax 8udd HAKA3AHUA 8 OMHOULEHUU HeCOBEePUIeHHOIeTNHUX.

Cornacao ct. 111 YronosHoro kozaekca Pecniyonuku benapycs (nanee — YK), mrpad kak Bua HakazaHus
B OTHOIIEHUHU HECOBEPIICHHOJIIETHUX HA3HAYaeTCsl JIMLaM, COBEPILIUBIINM NIPECTYMIICHNE B BO3PACTE OT YEThIPHA-
JIIaTH IO BOCEMHA/IATH JIET IIPH YCIIOBUH, YTO TaKOE JIUII0 UMEET CaMOCTOSATENIBHBIN 3apaboTOK (TOXO0T) HIIH UMY-
1mectBo [1]. «MeromumMu caMoCTOsTENbHBIH 3apa00TOK CUUTAIOTCS JIMLA, TIOCTOSIHHO WM BpEeMEHHO padoTaro-
Mye 110 HalMy, HOJTyJaroliie 3apaboTHYIO IUIaTy 3a BBIIOJIHEHNE CBSI3aHHBIX ¢ 00yYEHHUEM NPOM3BOACTBEHHBIX
3a/laHuid, a TaKKe CTUICHANA U mocodus» [2, ¢. 81]. Kpome Toro, k TaHHBIM JTUIaM CJIeIyeT OTHOCHUTH JIAII, KO-
TOpPBIE UMEIOT JIOXOJI OT OCYLIECTBICHNS MPEANPHUHUMATEIHCKOIM U HHOH JeaTenbHoCTH. Hamimame B MomokeHuIX
YronosHoro konekca kak Pecryonmku benapycs, Tak u 6onbmrHcTBa HHBIX cTpad CHI', Takoro ycinoBust, 1o HareMmy
MHEHHUIO, SBIISIETCS 003aTeIbHBIM, TaK KaK ITO3BOJISIET CAeNaTh MTpad MakCHMaIbHO 3G (EeKTHBHEIM BUIOM HaKa-
3aHUSA AJIS HECOBEPIIEHHOJIETHUX C TOUKH 3pEHHsI TOCTI)KEHUS UIMU UCTIPaBJICHUS, OHAKO 3TO MOKET BHI3bIBAThH
HEKOTOpbIe IPOOIEMBI B TPABONPUMEHEHUH.

Kak B HacTOAIMI MOMEHT, Tak ¥ Ha POTSXKECHUU MOCTIEAHUX JECATHIICTHH, OIS HECOBEPLUICHHOIETHUX
B BO3pAcTe OT YETHIPHALATH 10 BOCEMHA/IIATH JIET, MIMEIOINX CTa0MIBHOE MECTO PabOThI, OCTAETCsl HE3HAUH-
TeNBbHOU. B CBSI3U C ueM ciielyeT COrJIaCUThCS, UTO «OOJBIIMHCTBO HECOBEPIIEHHOJIETHUX HE UMECIOT CAaMOCTOSI-
TENBHOTO 3apaboTka. Te nuia, KOTOphIe MOJYYaloT CTHIICHINH, IEHCUH, IIOCOOUs, BCIECICTBUE CBOETO MaTepu-
ANBHOTO TIOJIOJKEHHUS eIlle He TOTOBEI HecTH Opemst mTpadyHoi cankuumy» [3, ¢. 137]. B cBoro ouepens, IMyIECTBO,
KOTOPOE MOJKET SIBIISTHCS NMMPEAMETOM B3BICKAHHS IPH NPUMEHEHHH mTpada, TJOJHKHO IPHUHAAIICKATh HECOBEP-
IIEHHOJIETHEMY JIMITYy Ha IpaBe JIMYHOHM MM o0mel coOcTBeHHOCTH. UNCII0 HECOBEPIIEHHOIETHIX, MMEIOIINX
B COOCTBEHHOCTH TaKO€ UMYIIIECTBO, TAK)KE HEBEJIMKO, YTO CO3/AET CIOKHOCTH B IIPUMEHEHNH mTpada HapaBHE
C MHBIMU BUJIaMH HaKa3aHW JUIS JML, HE JOCTUTIIMX BOCEMHAIIATH JieT. Kpome Toro, ycTaHOBJIEHHAsI 3aKOHO-
JlaTesieM BO3MOYKHOCTh U3BATHSI MMYILIECTBA B CUET YIUIaThl Tpada, 110 HalleMy MHEHHIO, SIBIISIETCS] HEeLleJIeco-
00pa3HOM, IIOCKOJIbKY TPH TAKOM TI0/IX0/I€ TPOMCXOAUT OTOXK/IECTBICHHE HaKa3aHusl B BUJE ITpada u crienualib-
HOM KoH(HCKaIKKU, KOTOpasi B CBOIO OUepe/Ib SBISETCS JIUIIb Mepoii 0€30MacHOCTH, a HE BUJIOM HaKa3aHHS.

C 3T0i1 TOuKM 3peHusl, NpuMeHeHue mrpada Kak Buaa Haka3zaHHs JJIsl JIUIL B BO3PACTE OT YEThIPHAILATH
JI0 TIATHAATH JIeT (JaKTUYECKH MCKIIIOYEHO, 8 B BO3PACTE OT MIECTHAIATH O BOCEMHAALATH JIET — 3HAYH-
TEJIFHO YCIIOKHIETCS B CBSA3M C OTCYTCTBHEM Y OOJBIIMHCTBA JIUI] yKa3aHHOTO BO3pacTa MOCTOSTHHOTO 3apa-
60TKa MM UMYILECTBA.

3TO MOATBEPKAACTCS M CTATUCTUYECKUMH JaHHBIMH, NTPECTABICHHBIMHU Ha caiite HanmoHansHOTO craru-
cTraeckoro komurera PecrryOimnku benapycs [4] (pucyHok). Tak, Konn4ecTBO HECOBEPIICHHOJIETHHX JIHII, KOTO-
PBIM Ha3HA4YE€HO HaKa3aHWE B BUE mTpada, Ha NPOTSHKEHUHN TTOCTIETHUX AECITH JIET OCTAaeTCs CTabMIIbHO HU3KUM
1, KaK IpaBwIo, He npesbimaet 2 %. Jlums B otaensabie romasr (2017, 2018, 2021 u 2023) mpomeHTHBIH ToKa3a-
TeJb NPEBBICKI 0TMETKY 2 %. PexopiHbiM B naHHOM muiase siBisiercst 2023 ron, Korza ynenbHbli Bec mrpada,
Ha3HAYeHHOT'O HECOBEPIICHHOJIETHUM, JTOCTUT OTMETKH 4 %. [Ipn 3TOM B oTAenbHBIX 00nacTsax B 2023 roxy gaH-
HBIN MTOKa3aTesb ObLT 3HAYUTEIFHO HIKE CPEeTHETo 1o pecmyoiuike. CormacHO CTaTUCTUYECKUM JaHHBIM Bepxos-
Horo Cyna Pecniy6muku benapych 3a 2023 ron, u3 70 ocyxaeHHbIX ButeOCckuM 00J1aCTHBIM CyJIOM HECOBEPIIIEH-
HOJIETHUX JIMIT TOJBKO JBYM ImiaM (2,9%) Obuto HazHa4YeHO HakazaHWe B BHJE mTpada [S], 9To Takke cBHUIE-
TENBCTBYET O MUHUMAJILHOM IIPUMEHEHNH TaHHOTO BH/IA HAKA3aHMS.

A. B. lllnanoBckuii onaraer, 4To «pacimpenue cepsl IpuMeHeHus Tpada B Cy1eOHON MPAKTHKE BO3-
MOXHO ITyTEM AaJIbHEHIIero pa3BUTH 3aKOHOAATEIBHOT0 obecedeHust 0osiee THOKOM CHCTEMBI €ro UCIOJTHEHNS,
B YACTHOCTH: COBEPIICHCTBOBAHUS CHCTEMbI OTCPOYKH, PACCPOUKH €0 YIIIaThl, 00ecTieueHns UCTIOIHEeHusI Tpada
YTOJIOBHO-TIPAaBOBBIMHU CpeAcTBaMu» [3, c. 137].

PaccmaTpuBast 3apy0exHOE 3aKOHOIaTeNNbCTBO Ha mpuMepe Poccuiickoit denepannu (nanee — PD), moxxHO
OTMETHTH, YTO YTOJIOBHBIN KoJeKC PD «He TONBKO AOMyCKaeT BO3MOKHOCTh Ha3HAa4YeHHs mTpada mpu OTCyT-
CTBHH Y HECOBEPIIICHHOJIETHETO CaMOCTOSITENEHOTO 3apaboTKa, HO ¥ MPeayCMaTPUBAET BO3MOXKHOCTH €T0 B3bIC-
KaHHS C POAUTENEH WM MHBIX 3aKOHHBIX MPeACTaBUTENEH» [6, c. 97].
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PucyHok. — Uuc/IeHHOCTB 0CY K/I€HHBIX HeCOBEPIIEHHOIEeTHUX 0 TeppuTopun Pecnydauku Beaapycs, yei.

[TotoOHBII 3aKOHOIATENBHBIN MOAXOI SBISETCS AUCKYCCHOHHBIM BOIIPOCOM B HayKe yrOJIOBHOTO IIpaBa
B Poccuiickoii @eneparmu, rie MHOTHE YICHBIE TOBEPTAOT ero KpuThke (Hampumep, A. B. @paniy3osa, B. E. Mub-
IMHA) ¥ TIPEUIaraloT pa3InyHble PEIICHNUs JaHHOU MPOOJIEMbl B 3aKOHOIATEIbHOM PEeryJIMpOBaHUHU. MBI COrIacHBI
C KPUTUKOU NIPUBEJECHHOIO N0oJa0kKeHus. Ha Hai B3, OHO IPOTUBOPEYUT IIPUHIUITY JMYHOU BUHOBHOU OTBET-
CTBEHHOCTH M B TaKOM ciIydae mrTpad Kak BHJ HaKa3aHHUs HE CIOCOOEH OKa3aTh JOJKHOE BOCHHTATEIEHOE U UC-
MPaBUTENIFHOE BO3/EHCTBHE HA HECOBEPIICHHOJIETHEE JIMIIO, a TaKXKe He MOXKET MPUMEHAThCS B KadecTBE CIIpa-
BEJIUBOI'O HaKa3aHUs HapaBHE C MHBIMU IIPEIYyCMOTPEHHBIMU JJIi HECOBEPLICHHOJICTHUX BUAAMHU HaKa3aHWH.
Tak, cripaBeINBO OTMEUAETCs, YTO «BECbMa MAJIOBEPOSITHO, YTO MPUMEHEHHE TaHHON Mephl rOCyTapCTBEHHOTO
BO3JICHCTBHS ITOCTYXUT pealbHbIM YPOKOM HECOBEPILIEHHOJIETHEMY Ha Oyaylee: ckopee BCEro OH HE OCO3HAET
CYILECTBEHHOW LEHHOCTU B UMYILIECTBE poautenei» [7, ¢. 209]. Ha nam B3rnsig, orcyrcTBue B YK Bo3MoxkHOCTH
ymIatsl mrpada poANTEIsIMA WIN HHBIMH 3aKOHHBIMH MIPE/ICTABUTEISIMU HECOBEPILICHHOJIETHETO OKa3bIBaeT OJia-
TONPHUATHOE BO3JEHCTBHE HA MPAKTHKY NMPUMEHEHUs mTpada, Mo3BOJISET JOCTHYb HOJHOTO UCIIPABICHUS U OKa-
3aTh HEOOXOMMOE BOCIIUTATEILHOE BO3IEHCTBHE HETIOCPEICTBEHHOE HA HECOBEPILICHHOIETHEE JINIIO, TIPU3HAH-
HO€ BUHOBHBIM B COBEPUICHUN TPECTYIUICHHS.

K uHBIM 0COOCHHOCTSM NMpUMEHEeHHUs mTpada Kak BUJa HAKa3aHHUs HECOBEPIICHHOJETHHUX OTHOCHUTCS TO,
YTO HECOBEPIIECHHOJIETHHE JIMIAa HApaBHE C JINI[aMH, JOCTHTIIMMH BOCEMHAIIATUIETHETO BO3PACTa, COTIIACHO
4. 2 ct. 50 YK, uMeroT npaBo Ha pacCpoyUKy BBIILIATHI IITpada YacTsIMHU, ONPEIESIEeMbIMH CYJJOM B 3aBUCHMOCTH
OT MaTepHAaILHOTO MOJIOKEHHSI OCYXKJIEHHOTO, Ha CPOK IO IISITH JIET, HO HE MEHee IBYX 0a30BbIX BEIUUUH eKeMe-
cstaHo [1], 1100 Ha OTCPOUKY ero yIutaThl. MBI CYMTAEM IEJIeCO00pa3HbIM, YBEIHUUTh YKa3aHHBIC CPOKH JIJIsI JIUII,
COBEPIIMBIINX MPECTYIUICHHUS B BO3pacTe JI0 BOCEMHA/ILIATH JIET, B CBA3H C OTPaHHYCHUSIMH, yCTaHOBICHHBIMHU
B OTHOIIICHUH HUX TPYJIOBBIM 3aKOHOJaTeabcTBOM PecmryOmmku berapycs. Cormacuo 4. 1 cr. 114 TpymoBoro kxo-
nexca PecrryOmmku benapycs (manee — TK) «uist paOOTHHKOB MOJIOKE BOCEMHA/IIIATH JIET YCTaHABINBACTCS CO-
KpallleHHas TPOJIOIDKUTEIEHOCTh pPAab0Yero BpeMeHH!: B BO3pAcTe OT YETHIPHAANATH JI0 IECTHA/IIATH JIET — He OoJee
23 yacoB B HEJIEITIO, OT IIECTHAIATH IO BOCEMHA/INIATH JIET — He Oojiee 35 yacoB B Hezemoy [§], a TakKe MHBIMH
nonoxeHusmu TK, B TOM duciie copepkallliMu 3arpeT Ha IPUBJICYEHHE JIUI] MOJIOXKE BOCEMHAALATH JIET K TPYAY
Ha OTIPe/IeTICHHBIX BHIaX PaboT (HOYHBIE M CBEPXYPOUHBIE pabOTHl, pabOTHI B IPa3IHUYHbIC W BEIXOAHEIE JIHH,
a TaxokKe TsOKeNble Pa0oTH M paboTHI ¢ BPETHBIMH | (WMITH) OTIACHBIMH YCIIOBHSIMU TPY/IA).

B 3710i1 cBsI3U npeaniaraeM BHECTH U3MEHEHHUS B 4. 2 CT. 29 YT0JIOBHO-HCIIOIHUTENBHOTO KOIeKca (fanee —
YUK) [9], npemycMOTpeB yBeTUUEHHBIH CPOK TIO yIiaTe mrpada st HECOBEPIIEHHOJIETHUX OCYK/ICHHBIX, 8 UMEHHO
JIO YETBIPEX MECSIICB.

Takum 06pa3oM, MpoaHATU3NPOBAB 3aKOHOIATEIILCTBO, HAYYHBIE HCCIIEOBAHMUS U IPAKTUKY IPUMEHEHUS
mrpada Kak BUJIa HaKa3aHUsl HecOoBepIIeHHOoJNeTHIX B PecrryOnmke bemapych, MOKHO OTMETH Tb, UTO IITpad
HE SIBJIAETCS PaclpOCTPAaHEHHBIM HakKa3aHHMEM I JHIL, COBEPIIMBIIUX MPECTYIUICHHE B BO3pacTe A0 BOCEMHa-
JIIATH JIET U3-32 HEKOTOPBIX MPOOJIEeM B 3aKOHOAATEILHOM PETyJIMPOBAHHHU, KOTOPHIE YCIOXKHSIOT IpaBoOIpHMe-
HEHHE. B cBsI3M ¢ 4eM cuuTaeM akTyalbHbIM BHECTHU CIEAYIOUINE IPEIIOKECHUS:

NPeyCMOTPETh BO3MOKHOCTh Ha3HaYEeHUs MTpada TOIHKO TEM HECOBEPIICHHOJIETHUM, KOTOPHIE HMEIOT Ca-
MOCTOSTENBHBIH 3apaboTOK (10XO0), UCKITIOYHB BO3MOKHOCTH 00palaTh B3bICKaHUE Ha MIMYIIECTBO OCYKIEHHOTO,
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a TaKk)Ke MOBBICUTh MUHUMAJIbHBIA BO3PACT Ha3HAYCHHsI HaKa3aHus B BUAE WTpada, U3JI0KNUB MOJOXKEHHS 4. |
cr. 111 YK cnenyromum o6pazom: «llItpad Ha3Hauaercs MLy, TOCTUTIIEMY BO3pacTa IECTHAALATH JIET KO JTHIO
MIOCTaHOBJIEHUS IPUTOBOPA, ECII OHO NMEET CaMOCTOSITENIbHBIHN 3apaboTOK (I0X0X), B pa3Mepe OT ISITH JI0 ISTH-
JecsaTH 0a30BBIX BEIHMUMHY;

nonoxerus cT. 111 YK gomomauts cregyromum odpazom: «C ydeToM MaTepHaIbHOTO MOJI0XKECHUS OOBH-
HJEMOTO CYZ MOXET Ha3HauUTh MTpad C pacCPOUKOH BHIILIATHI OIPEICICHHBIMY YacTsIMH Ha CPOK J0 CEMH JIET,
HO HE MEHee ABYX 0a30BbIX BEIHIHH €XEMECSTYHO MO0 C OTCPOUKOH €T0 yIUIAThI Ha CPOK 0 TPEX JIET;

YCTAaHOBUTH JIJIsI HECOBEPILICHHOJIETHIX OCY KJICHHBIX OoJee [IUTENBHBIA CPOK YIDIaTH mTpada (4 Mecsia),
qormonHuB 4. 2 ¢T. 29 YUK cooTBeTcTBYIOIIEH GOPMYITHPOBKOIA.

Taxum 00pa3zoM, 0COOEHHOCTH, BHITEKAIOIINE 13 IIPABOBOM IPUPO/IBI IITpada, OrpaHUIMBAIOT €r0 BO3MOXK-
HOCTB, CTaBSAIT 110/1 COMHEHHUE () (HEKTUBHOCTH €r0 Ha3HAYEeHHsI HECOBEPIICHHOJIETHUM U YCIOXKHSIOT HCIIOJIHEHHUE.
Ha nHamm B3ru1si1, Ipy 107DKHOM COBEpIICHCTBOBAHUH 3aKOHOIATENILHBIX U IIPABONPHMEHUTEBHBIX MOIX0/I0B K Ha3Ha-
YEHHIO M UCIIOJIHEHHIO MmTpada, MOXKeT ObITh JOCTUTHYTa MaKCHMallbHast 3(QEeKTUBHOCTh IaHHOTO BUJIa HAaKa3a-
HUS KaK MEPBI YTOJIOBHO-TIPABOBOT'O BO3JEHCTBHS M HCIPABJICHHS AJIS JIHULI, COBEPIIMBIINX NIPECTYIUICHHUE B BO3-
pacTe 10 BOCEMHAa/IIaTH JIET.
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